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tnstiiuUt of Hindu Law: or<, The Ordinances of 
Meuu^ according to the Gloss of Calluca : com- 
prising t/u Indian System of Duties^ Religious 
and Citil. Verbally translated from the Ori- 
ginal, with a Preface by Sir W. Tones. Col- 
uted with the Sanscrit Text by G. C. Haughton. 
Third Edition, with Preface and Index by 
Standish Grove Grady, Barrister-at*Law, Re- 
corder of Gravesendt Reader on HindU} Mo- 
hammedan, and Indian Law to the Inns of 
Court. Author of "The Hindu Law of Inherit- 
ance," and of "The Mohammedan Law of 
Inheritance and Contract." London: W. H. 
Allen & Co. Price 18s. (6 rupees). 

The rapidity with which the editor of the third 
edition of " Menu" has made his name known as 
an Indian lawyer is only eouaUed by the rapidity 
with which he presents Uie Indian public with the 
results of his studies. The *' Institutes of Menu" 
comprise, as Sir W. Jones says, "the system of 



dutie^ religious and dvil, and of law in all its 
branches, which the Hindus venerate as having 
been promulgated in the beginning^ of time, by 
Menu, son of Brahma ; " certain it is that " The 
Institutes" may be regarded as the fountain of 
Hindu law. Its utterances have never been 
doubted or overruled, and it is of as great weight 
and authority now in all our Courts of Law in 
India and the Privy Council at home, as it was 
considered by the Hindus when it was first pro- 
pounded bv Menu to the divine sages more than 
880 years before the birth of our Saviour. The 
work has been some time out of print, and has been 
selling at a very high price : the late edition was, 
moreover, in a very cumbersome form ; and as the 
editor has made it one of the class-books for study 
in the^ Inns of Court, with the sanction of the 
Council of Legal Education, he conceived it to be 
his duty, for the benefit of students, to publish a 
cheap edition, which will not be altogether unac- 
ceptable to' the judge and the practical lawyer. 
He has added to the work a very full index, which 
is much needed, as there was great difficulty, par- 
ticularly among English students, in finding any 
passage which was required, and consequent loss 
of time in searching for it. 
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PREFACE. 



I HAD not been long engaged in discharging the duties 
attached to the readership in Hindu and 'Mohammedan law 
in the Inns of Court, until I hecame convinced that stu- 
denta in the Hindu law have to encounter eerious difficul- 
ties, in consequence of the want of some simple elementary 
work to elucidate and unfold its principles. At one time 
I thought that those elementary principles might be found 
in Sir Thomas Strange's Elements of Hindu Lcav, or Sir 
William H, Macnaghten'e Principles; but the inquiries of 
my pupils as to what alterations and changes time; the 
deyelopment of society, and intercourse with the outer world 
had wrought in that law, soon satisfied me that they could 
not trace, in works published upwards of forty years ago, 
the existing state of the law upon any given subject. 

Admitting the reaBOnableneas of the grounds of thia ob- 
jection, I felt that it would he unfair to students to require 
them to devote time and attention to works which con- 
veyed no idea, of the existing law, and which failed to point 
out those decisions which had been overruled by more recent 
declarations of the law, as laid down in the High Courts 
and in the Privy Council. I therefore determined to prepare 
a Manual on Hindu law, including the principles of the 
law of contract, as a companion work to my manual on The 



Mohammedan Lam of Inheritance and Contract., in the hope 
that it will be found useful to the student preparing either 
for the bar or the civil service. I have pointed out the 
divergence in the different schools, marking the distinction 
in each, and have as frequently as possible endeavoured 
to effect this by contrasting the law under the head of 
each school, and where I have omitted to do so, I have 
marked the school in which the particular doctrine pre- 
vails by a reference to the autliority where it is to be found. 
The school where the authority cited prevails can always- 
be ascertained by a glance at the chapter on "The SourceB' 
of the Law," with which the present volume opens ; a refer- 
ence to which I have endeavoured to facilitate by present- 
ing it in a tabular form. In the present manual I have 
attempted to supply the want of new editions of Strange 
and Macnaghten by preserving all therein that is now law; 
and have pointed out those doctrines which are not sup- 
ported by the authorities cited. I have added the principles 
of recent decisions without encumbering the work too much 
by reference to the names of cases, which often only tend* 
to perplex and distract the student. 

I have added a chapter on the principles of the Hindu 
law of contract, including all the recent decisions that are 
to be found in the High Court reports ; and as connected 
with the law of contracts, I have given the Limitation Act 
in extenso. 

A copious index will be found appended to the work. 

The candidates who go up for the annual examinations, 
held by the Governments in India, for the offices of Moon- 
siffs, Sitdder Ameens, and other judicial uncovenanted ap- 
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PREFACE. Vii 

pointments, will, it is hoped, find in this volume all that 
they may require. 

I may here take the opportunity of making my acknow- 
ledgments to my young friend and pupil, Mr C. P. Lutch- 
meepathy Naidoo (a caste Hindu), a student of the Inner 
Temple, for the assistance he has rendered in passing this 
work through the press, otherwise the publication of it 
must have been delayed. 

STANDISH GROVE GRADY. 



2 PiiOWDEN Buildings, Tebiple, 
Zd January 1871 . 
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HINDU LAW. 



SOURCES OF THE LAW, 

Smti and SmritL — The Hindus believe their laws, both civil and 
religious, to be fonnded on revelation, a portion of which has been 
preserved, as tliey believe, in the very words revealed, and consti- 
tutes the Ved.ia, and ate esteemed by them as aacced writ. They 
concern religion chiefly, and are termed Srvti, that which is heard 
or revealed, or traditional law. Another portion ia termed Smritt, 
recollection (remembered law), in contradistinction to Smti. 

The Smritis comprise forensic law, or the Dkarma Shastra, and 
are believed to he recorded in the very words of Brahma. The 
Vedaa contain but few passages directly applicable to juris- 
prudence. 

The Smritis or Dharma Shaatra are the original text- books of the 
law. The law, civil and criminal, ia to be found in the Smritis. 
Althoi^h a portion relates to rehgious observances, yet when Dharma 
Shoitra is spoken of, forensic law is more particularly understood. 

AntiloritieB of Einda law. — The Dharma Skas/ra or forensic 
law is to be found primarily in the institutes or collections (sanhitss), 
Smritis or text-books attributed to holy sages under the aaaumed 
names of Menu, Yajnavalehya, Vishnv, Farasara, Ghiatama, &c., 
which are implicitly received by Hindus as anthentie works of those 
personages. On these, glosses and commentaries and digests 
^Bgannathas) have been written, embracing the whole system of 
law, or portions thereof, and are regarded as conclusive authorities 
(Preface to Stra. H. L.). These two latter sources of information are 
termed VyaJdiyana and Nibandhana Grandha. 

Of the institutes, those of Menu are of the highest authority, 
and earliest in date. The work has been translated by Sir W. 
Jones, and Mr, afterwards Sir Grave* Uaughten. The other 
Smritis resemble that of Menu in form and doctrine, but none are 
now entire save Mentis work. Menu is the authority for the earliest 
age, or the Krka Yvga, and each of the other Tvffag has its appro- 
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priste Smriti. Mr Strange aaya, " Usnge has, however, interfered 
with the precepts of the Smritis, and time has rendered their 
language obscure." Hence the commentaries and digests are now 
looked to as the true cspositoriea of the law. 

Pive schools of law. — These comraentariea have given rise to the 
five achoolfl of law now prevalent in India, in consequence of the 
preference given to each. These schools are the Ganda or Bengal, 
the Midhila (Mithila) or that of North Behar, that of Benares 
administered in Calcutta, the Mahratta law (Bombay), the Dravada 
(Deccan or Madras), to which may bo added that of Cauara and 
Idalabar. 

Difference in the schools. — These schools differ but little from 
each other, with the cKception of Bengal, where, upon inheritance 
the law varies from the other schools. 

Mr J. Strange says, "The school of Benares is the foundation of 
the MidMla, Mahratta, and Dravada schools." Thus the interpreters 
of the law are ranged nnder two great divisions — that of Bengal and 
that of Benares. In the Bengal school the letter of the law is 
modified by inferential reasonings, while in the Benares school the 
text is more closely followed. 

Mr Morle>/ says, It would be almost impossible to define with 
accuracy the limits of these several schools, nor indeed is there that 
distinction between them which some suppose. The Bengal, it is 
true, stands nearly alone, particularly with regard to the law of in- 
heritance, in which there is a wide difference in doctrine between 
the northern and other schools, the latter receiving soiue treatises in 
common which are totally rejected by the Gauriya lawyers. The 
Bengal school assimilates in some respects with that of Mithila — 
inheritance, however, being still escepted. 

Looking to west and south of India, the main distinction between 
the Benares, Mahratfci, and Dravada schools is in fact rather a pre- 
ference shown by each respectively for some particular work as tbeir 
authority of law, than any real or important difference of doctrine. 

In all western and southern schools the prevailing authority is the 
almost universal Mitacshara; and although the Mahrattas may 
prefer the MayvMa to the Madhavii/a, and the contrary may be 
the case in the Kamataka country, whilst in other districts other 
treatises are referred to ; still the law itself, even in regard to in- 
heritance, is essentially the same throughout Southern India. 

The Gauriya or Bengal school of kw prevaib over the province 
of Bengal proper, and is co-extensive with the Bengali language. 

The Mi^ila school includes North Behar or Tirhoot. 

The Benares school prevails in the city and province of that name, 
and is the school of Middle India. The doctrine of this school is 
current in Orissa, and extends from Midnapore to the mouth of the 
Hooghly, and thence to Chicacole. 

The Maharashtra school governs the law in the Mahratta country. 
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The south limit of that country paaaea from Goa through Kolapooro, 
and Btdre to Chandra ; the eastern line follows the Warda river to 
the lujadri or Satpoora Hills south of the Nerhudda, and which 
form its northern limit as far west aa Nandod. The western 
bounda.ry may be marked by a line drawn from Nandod to Daman, 
and thence along the eea-coast to Ooa, The Maharashtra school 
prevails wherever the Mahratta language is spoken by the natives. 

The Dravada school consists of the whole of the southern portion 
of the Peninsula, but it may be subdivided into three districts, in 
each of which some particular law treatises have more weight than 
others ; these districts are Dravada, Kariiataka, Andhra. Dravada 
proper is tho country where Tamil is spoken, and occupies the 
extreme south of the Peninsula ; its hoandaries may be traced by a 
line drawn from Pulicat to the Qhata, between Pulicat and Banga- 
■ lore, and then following the Ghats westward, and along the bound- 
ary between Malabar aad Kanara to the sea, 'including Malabar. 
The Kamataka b bounded on the west by the sea-coast aa far an 
Ooa, thence by the Western Ghats up to Kolapoore ; to the north by 
a line from Kolapoore to Bedre, and on the east by a line from Bedre 
through Adoni, Anandpur, and Nandidrug, to the Ghata between 
Pulicat and Bangalore ; here the Kamataka language is spoken. 
The third district, Andhm, where the Tehnga or Telugu is spoken, 
extends from the boundary line last mentioned, and which, prolonged 
to Chandra, vrill form its western limit; on the north it is bounded 
indistinctly by a line running eastward to Sohunpur, or the Mahan- 
addi river, and on the east by a Une drawn from Sohunpur to Chica- 
cole, and thence to Pulicat, where the Tamil country begins. 

These are the limits of the various achoola of law, aa far as they 
can be approximately defined. They are marked in a map in 
Grady's " Hindu Law " of inheritance. 

Hindu law books.^The Dkarma ShaHra may be divided into 
three classes— 

1. The Smriti, or text-hooka, which are the foundation of all 
Hindu law, and which are attributed to various rishis, or sages, who 
are supposed to have been inspired. They are all, with slight varia- 
tions in form and doctrine, the same with the htstitutea of Meim. 

2. The Vyakhyana, or glosses and commentariea on these Smritis, 
many of which partake of the nature of digests. 

3. The Nibandhana Granda, or digests properly so called, either 
of the whole body of the law, or of particular portions thereof col- 
lected from the text-books and their commentators. 

Those works by European authors, may be added. 

The Smriti textbooks, institutes, or collections attributed to 
various rishia, are all divided into three kandaa or sections ; the 
first, Achara, treating of religious ceremonies and daily observances ; 
the second, Vyavahara, of law and the administration of justice ; 
and the third, Prayaiehitta, relating to penance and expiation. 
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Tiiuse booka are all venerated by the HiiiUtia as jiext in sanctity 
to the Vedas themaelves.* 

The Manaiia Dharma Shaetra, or Iiistitutei of Menu, the highest 
authority of memorial law, is universally allowed by the Hindus, 
not only to be the oldest wort, but also the most holy after the 
Vedas ; and as in additioti to this, the other text-books are, as it 
were, formed on the same model, it may be fairly considered oa the 
basis of the whole present system of Hindu juriaprudeace. The 
author has recently edited a new edition of it, with a copious 
index, in which the original work was wanting. 

Alri, the second writer of a text-book, according to Faitiavaleht/a, 
but who is not mentioned in the Padma Purana, composed a law 
treatise in verse, which is extant. Viskiia is also said to have 
written an excellent treatise in verse, and Uarita one in prose. 
The Yajnavakkya Dharma Shastra (or JnstituUi of Yajnavalckj/a) 
comprises three boolcs. 

Colebrooke, Dig. Prtf. rvi Ac, 2d Ed,, enumerates other Smrilii, 

The Institutes of Utanas in -verse. 

A short Treatise by Angirm. 

A short tract by Yaina. 

A work in prose by Apastamba. 

A metrical abridgment of the Institutes of Samavurta, 

A Treatise by Eatyayaiui. 

An abridgment of the Institutes qf Vriltaipati. 

A work by Paraaara. 

Some works connected with law by Vyaaa, the reputed author of 
the Puranas. 

The joint work of Sankka and Likhita. 

A Treatise in verse by DahJia. ^ 

A Treatise in prose by Gautama. 

An abridgment in verse on penance and expiation by Satatapa. 

A work in prose mixed with verae by VasiekCa. 

Mr Morley says, that the Smritis are mostly of small extent, 
relating to observancea and ceremonies, and only incidentally touch- 
ing upon law. The Smritis which are received in common by all 
the schools, are no longer ^rtal authorities. Vri/utipaii saya, " A 
decision must not be made by having recourse to the letter of written 
codes, since, if no deciraon were made according to the reason of 
the law (or immemorial usage), there might be a failure of justice. 
The Manava Dharma Shailra itself is indeed now regarded as a 
work to be respected rather than in modem times to be implicitly 

• It muet be obgerved that many SmritU are quoteil liy legal writers, which 
■re no longer extant. It is said to be the opiniun of the BmhrniDs that, with 
the coteeption of Menit, the entiro work of no ono of those bk 
down to the present time. Col. Dig. vol. 1-, p. 154, Marl. Dig. c 
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followed. For final authority, theit, m deoidiiig questiuua of hiw, 
recourse must be had to the ccimmentaries and digeata. 

3. CommentarieB. — The commentaries which form the second 
great authority of the Hindu law, some are merely explanatory of 
the test, while others are regarded as final authorities ; and these 
latter, together with the Digests, the third dass of law books, are 
the immediate authorities for the opinions of lawyers in the respec- 
tive schools where the doctrines they uphold may prevail. Many 
of the commentaries on the Stnritie, those for instance on Meim's 
Imtiluies, which are merely explanatory of the text — are not con- 
sidered to be final authorities any more than the Smriiii themselves ; 
but others again, which by the introduction of quotations from 
other writera-, and by interpreting and enlarging on the meaning of 
the author, partake so far of the natare of general Digests, are 
referred to for the final decision of questions. The Miiaeahara is a 
remarkable instance of this, since, though professedly a commentary 
on the Smriti of Yamavalc/ti/a, it is consulted as a final authority 
over the whole of India, Bengal alone excepted. 

The Manava Dkarma S/iastra has been the subject of several 
commentaries. Amon^t these the most celebrated are by Miiilia- 
tithi, son of Fii'awami Bkatta ; the comment hy Govinda Raja ; 
another by Dkaranidhara ; the famous gloss of Koolooka Bhatla, 
entitled Manavariha Mooktamli. It is a commentary on Menu, and 
is held in the highest repute of any. 

In addition to these, M. Deeloni/diamps mentions that in prepar- 
ing his edition of the Institutes, he made use of one by Raghavan- 
ajtda, entitled Manvarta Chandrika, which he states to be, in many 
instances, more precise and clear than Koolooka. Bltaguri is also 
said to have written a commentary on the Manava Dkarma S/iastra. 
Steele mnatiLonB two other glosses on Menu, as known among the 
Mahrattas — the Madhava, by Sayanacliarya, which is stated to be 
of general authority, especially in the CarnoHc ; and the Nanda- 
rajirit, by Natidaiy^, Colebrooix mentions another commentary 
on Menu, Mori. Dig, cciii. These are all merely explanatory of the 
text, and must not be considered aa final anthorities. lie com- 
mentary on the ItulUalee of Vishnu, entitled Vaijayanti, written by 
NaTida Pandita. The copious gloss of Aparaka is supposed to be 
the most ancient gommentary on the Inititutes of Yajnavalcliya, and 
to be therefore earlier than the more celebrated comment on the 
the same text. The Mitacshara of Vignaneswara is, as we have 
observed, a gloss on Yajnavalchya Dharma Shagtra. It abounds 
with apposite quotations from other legislators, and expositions of 
those quotations, as well as of the text which it professes to illus- 
trate. Vignyanegaiara follows the arrangement of Yajnavalchya 
Dharma Skaitra. It is divided into three parts, or kandas — viz., 
the Aehara Kaiida, widch treats of social aud religious duties ; the 
Vyava/iara Kanda, which treats of jurisprudence, or the laws of the 
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people, tbat ia, of private conteSta and admiiiifltrative law ; and the 
Frai/aschitta /Cauda, which treats of penance, devotion, and puri- 
fication. 

The Mitaciliara is one of the greatest, and if we take into con- 
sideratioD the extent of its infl-uence, the greate^it of all the Hindu 
law authorities, for it is received, as Golehrooke observes, in all the 
schools of Hindu law, from Benares to the southern extremity of 
the Peninsula, aa the chief groubdwork of the doctrines which they 
follow, and as an authority from which they rarely dissent. 

The works of other eminent writers have, concurrently with the 
Mitacihara, considerable weight in the schools of law, which hase 
respectively adopted them, as the Smriii Cliandrika in the south of 
India. This is a treatise on judicature, by Davanna Bhut, and is a 
work which Colebrooke considets of uncommon excellence. It is an 
especial authority in the Madras school, and stands next in estima- 
tion to the Mitacskara. It differs, however, in some few points 
from the doctrines of that work, Mr T. KriaSnasainmy Iyer has 
recently published what professes to be a translation of it.* 

The Vivada Chintamani, recently translated by the late Hon. 
Prossonno Cootaar Tagore, member of the Asiatic Society and the 
Legislative Council of the Lieutenant-Governor of Bengal; the Ratna- 
cara and Vivada Chandra are authoritiea in Mithila. 

The Viramiirodai/a and Kamalahira in Benares. 

The Vyavakara Mayukha in the Mahratta country. 

All, however, agree in deferring to the MHaahara, in frequently 
appealing to its test ; and in rarely, and at the same time, modestly 
dissenting, from its doctrines on particular questions. 

The Mitaeshara must then be considered as the main aul/iority for 
all theichool* of law, with thesoU exception of that of Bengal. 

As the Mitacaltara ia a commentary on Yapiavaichya, so the 
Milaahara has in its turn been commentad on by others. Cole- 
brooke refers to four, and describes two ; one the Suboudhiai, by 
Visvemara Bkatta, and the other by Balaam, Bkatta. The former 
ia a collection of notes illustrating the obscure passages concisely but 
perspicuously. The latter is a running comment expounding the 
original, word by word. The author follows the Suboudldni as far lui 
it extends. 

Nanda Pandita {mija yanii) is mentioned by Jifr Sutherland as 
tho author of a commentary on the Mitaesliara, entitled J'raiitah- 
ihara. 

Various editions of the Milaahara have been published. The 
sixth chapter, which treats of inheritance, has been translated by 
Colebrooke, with notes and glosses from his own pen. 



* So Utile reliance etin be placsil upon this work that a tranRlation of it will 
»c)nn nppear from the pen of one of t]je first S.inBcrit BcbolarB in Europe, Dr 
Onldstuoker, PrijfesBor of SaiDMi'it ia the UniTersitj' of CJiFurd. 
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In tbe case .of the Collector of Maduar v. Srimutu J/uttu 
Vijuya Ragunnada MuUu Rumalinga Sethvpati (2 Mad, H,CE. 
2Uli), the High Court of Madras* said, with reference to the autho- 
rities current iu Madras : — 

"In dealing with the authorities which have been presented, it 
is obviously necessary, as far as possible, to ascertain the titles of 
their authors to respect, either from the wei^t attached to them by 
the people for whom they wrote, or from the intrinsic weight of the 
reasoning upon which their conclusions are based. The following 
passage of the Younger MacnagJUen, Pref. page 21, which follows hb 
statement, that which all the schools follow the original SmritU, 
each of tbe £ve schools has particular commentators, to whom it 
attaches marked preference, says the Mitacthara, the S7n.riti 
Chandriia, the Madhavyani, and lie Sara^wati Yilasa, are the works 
of paramount authority in the territories dependent on the Govem- 
meat of Maiiras," 

" How important, too, is the caution of the learned author ; 
' I do not mean to affirm that these are the only works of paramount 
importance recognised in the respective schools ; but they are most 
frequently referred to ; they are sufficient to solve the ordinary legal 
questions which arise, and suspicions may justly be excited where 
an esposition of Ixw is supported by citations from more recondite 
authorities.' He then proceeds to show the general prevalence 
over all the schools of the Daitaka Miviansa, of Nunda Pandita, 
the Dattaka Cliandrica of Davanna Bhat." 

" Nunda Pandita, an author bom in Southern India, is of conrse 
a distinct authority that the widow can neither give nor receive a 

son We then come to the Smriti C/uiTidrica and the 

Datlaka Ckajidrika — works of Davanna Ekatta, The StnriH 
Chaadrika i& a work nest in authority to the Mitacshara, and the 
Dattaka Ghandrika is the latest work of its author intended to 
dispel any doubts which the former celebrated treatise may have 
left. . , , The works of Vidi/a NaraiTuami/ are admitted to have 
great weight in the Madras School. One of his works is a treatise 
on adoption, another is a work called Madavyean, a commentary 
upon Paratara Smriti. Mr Ellia, Sir T. Strange, and Sir W. Mao- 
Hoghten testify to his authority in Southern India, and particularly 
in the district of Kanara. Mr Ellis says he may be called tbe legis- 
lator of the last Hindu dynasty, which is that of the Rajahs of 
Vijyanagar, who succeeded the Betal Rajahs. The territories of 
these Bajahs for a short time embraced nearly the whole of the 
south of India, so that the general authority of this jurist, who is said 
to have been the minister of the founder of the kingdom, would neces- 
sarily extend over the whole of the widely-extended empire. In one 
place in the Lilei'nry Journal, Mr Ellis states what is unquestionably 
the case, that whore other treatises conflict with the Milaakara, 
• Frero & HoUoway, J. J. 
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they are to give way, while in another he says there is difficulty 
in choosing botween the Mitacsluira and Madliavyam,. Although this 
may be con»dered to put the case too etrongly, there ia uo doubt 
but thia writer is an authority of great weight. It haa been eaid that 
with many others he has been overruled by the judicial committee in 
the Vasitreddy case. He was, it is true, incidentaDy referred to in 
the very vf^e exposition of the Pundits who supported the legaUty 
of a second adoption, but no passage from his work was quoted, and 
it was only too likely that none was to be found there. Passing 
their judgment, as the judicial committee did upon the work of Sir 
W. Macnagkten, and upon the reasons for maJciug an. adoption, it ia 
impossible to consider that the judgment has impaired the general 
weight of an authority because that author's name was thrown in 
by the pimdits as a make-weight to their opinion, contrary to that 
at which the judidal committee finally arrived. .... Sir Rama 
Faiidila is an authority vexy generally cited in Southern India. . . . 
These are all the authoritiea whom we are at all able to recognise 
as possessed of weight If ve are to assume that the authori- 
ties of the Beuarea and Mohratta schools are all equally binding 
upon ua, tdat all the schools except those of Bengal and Mithila 
are governed by the same rule, then, feeling ourselves bound by the 
case reported in 2 Knapp., we should be compelled to say that this 
adoption is invalid. It is quite clear, however, that there are 
material differences between the several subordinate schools, and 

tLese differences have always been recognised It seems to 

ua that it would be trifling with the subject to quote as authorities 
the works of authors of whom we know nothing. They may be, 
and probably are, the speculative essays of law students upon juris- 
prudent^l subjects. The Yyavahara Eaustitbha, the Yyavakara 
Maynklta, the Vivakara Mitroduga, the Niemaga Siiulhu are autho- 
rities of other schools. The YaidhKa-Niniiam,, and other works of 
which we know nothing, brought from Tanjore, are of little weight, 
because the Mahratta dynasty, reigning in that country, would 
necessarily bring with them judicial notions derived from Nila 
Kunta, the author of the Magitklia. The Simaga Sindh-a also is 
clearly a Mahratta authority. The Eatnamcda, a commentary upon 
this work, was supplied by on official in Tanjore, and it ia subject 
to the remark made upon the VaidAiia-Nistiiam." 

In addition to the commentaries already referred to, there are 
others by Devahodha and Vigvampa, and by Sdlapani, entitled 
DipaialOai, in repute in the Gauriya school. 

Yavia's text-book in verse has been illustrated by Koolooka Bkatta, 
the author of 'the gloss on Manava Dhamia Skattra. 

Nanda Paitdita wrote a comment on the Paramra Smriti. 

The Madhaviya of Vidjarai/ansvami, named after Madhavn 
Acharya, the brother of its author, and based on the text of 
Paraiara, is an authority in the southern schools, but especially in 
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the Karnataka. It is, in fact, a digest of the law prevalent in the 
Bouthern portion of the Peninsula, VidjaraynatvaTiii waa the virtual 
fo(inderoftheVijyoanagara empire, andhie work became the standard 
of its law. It is of some authority in the Benares Bckool. 

Gautama's text-book was commented on by Haradattacharya, who 
resided iu Dravada. His work is called Mitacahara, but must not 
be confounded with Vijaanegvartis. The Varadarqjya by Yara- 
darajay is a general digest, but it may be placed among IJie com- 
mentaries, since it is framed on the Narada Smrki. It is of 
authority in the southern schools, especially in Dravada, 

There is another commentary entitled Chatar Vimmti SmrUi 
Vyahltya. 

The Smriti Chandrika, already referred to as a Mithila authority, 
is an authority in the Madras school, and has stood next in estim;i- 
tjon to the Mitacshara. It differs, however, in doctrine from the 
Milaeshara iu some few points. 

The Saraewaitee Vtlasa, by Pratapa Rtidradeva. The VyavaJtara 
Mayuk/ia, by Neelakania, translated by Mr JSorrodaiU, is an 
especial authority among the Mahrattas. The Madhatieum, the 
MiUuxtiara, and the Smriti Chandrika, arc five works which are 
accounted of pammount authority, and are referred to as Punc/ia 
Grandhi, or five books. Maharaja, a prince of Tdingana country) 
is supplanted to some extent by the Mitae^mra. 

3. BigestB, or Mbandhana Grantha- are the third chief authority 
of Hindu law. 

They are either general, or are confined to separate or distinct 
subjects of law, and consist of texts taken from the Smi-ilis with 
explanatory glosses reconciling their apparent contradictions. 

For the following summary of the digests, as indeed the preceding 
accoont oi the original sources of the law, and the various commen- 
taries upon them, the author is indebted to Mr Mortey, who, in his 
Introduction to the first volume of his Digest, enters very fully into 
tlua branch of his subject. 

Mr Morley adds. Several of them, in common with several of the 
glosses and commentaries above mentioned, are of less authority 
than others, and in many cases their names even may not often be 
Ueard in an Indian court of justice. 

Bengal — Tho Dharma Jiatna of Jimoota-Vahana is a digest of 
the law according to the Guariya school The chapter on inheri- 
tance, the celebrated Daya Jihagu, is the standard authority of the 
law in Bengal It is on almost every disputed point opposed to the 
Mitacshara, and it is indeed on this very branch of the law — viz., 
inheritance — that we find the greatest difference in doctrine iu the 
various schools. 

Colebrooke translated Jimoota- I'ahana's chapter on inheritance as 
well as that of the MiUiaihara, with notes and comments. 

The earliest commentary upon the Daya Bhaga is that of Sritiatha 
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Adiarya Chudatnani. The nest is that of Achyuta Cha 
(author also of a commentary of the Stradha Vivehn) : '' 
qaently the gloss of Ckudamani, and is quoted by Mah( 

The commentary by Srikrittna- Tarlcaltmkara is the moat cel«^ 
brated of all the treatises on the text of Daya B/iaga. Another 
gloss bears the name of RagkuTMiidaTia. Samanatha Vidya 
Vac/iespati has also written a commentary on the Daya Bkaga. 
Srih-Utna Tarkalanckara has ■written an epitome of the law of in- 
heritance, entitled Daya Krama Samjraha. This has been tran- 
slated by Mr Wyncli. 

The Smriti Tatwa of Raghu-aandana VandyaghatiyO,, the greatest 
authority of law in the Guariya school, is a complete digest of 
twenty-seven volumes. This great writer is often cited as Smarta 
il/i'ttiacliaj^a. 

The Daya Tatwa, or that portion of the Smriti Tatwa of Mhag- 
kiinandaaa which relates to inheritance, is liighly spoken of by 
CoUbrookt. 

Kasirama has written a commentary on the Daya Tatwa. 

The Daya Ealiatya, or Smriti Ratnavali, by Ramatha Vidya, ia 
of considerable authority in some districts of Bengal. It differs 
from Jimoola-Vahami and Eaghunandana, and this tends to create 
uncertainty. 

Dvaita Nirnaya of Vadtespati Battacharya, a treatise on general 
law, and the Daya Nimaya of the same author, which treats of in- 
heritance, being little more than an abridgment of the Daya Bagha 
and Daya Tatwa, are also Bengal authorities. 

Mithila., — Kaava Mitra, a native of Kithila, is the author of the 
Chandoga Rariiiihta and the Dvaita Parisi^hta ; the former, 
together With its commentary, the Faritishta Frakata, are works of 
great authority, and treat of the duties of priests ', the latter is a 
more general treatise. 

The Fivida Ratnakara, a general digest, compiled under the 
general superintendence of ChaTidegwara, Minister of Harasin- 
hadeva. King of Mithila. The Vitnda Chivtamani, the Vyavahara, 
CkintamaJii, and the other works of Vachtspali Mura, are all con- 
sidered of great authority in Mithila ; as are also the Vivada 
Chandra and other treatises by the learned Lady Lachiiaadevi, who 
wrote under the name of her nephew, Misaru Misra. Sri Kara- 
charya and his son, Srinathaeharya, were also celebrated in the 
Mithila school of law ; the former wrote a treatise on inheritance ; 
the latter, the Acharya Chandrika, a test on the duties of the fourth 

The Smritimra, or Smrityarthaeara, by Sridharaeharya, a treatise 
on religious dnties, bat mentioning civil matters incidentally, is ac- 
cording to the Mithila school ; it quotes the Pradipa, Kalpadrwma, 
and Kalpalala, works otherwise unknown. 

There seem to be several Sirtritisaras. Sir W. Macnaghten 
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mentious one by llarinathopadhyaya, which ia of autliurity in 
Mithila. There ia another by Tadavendra. The Smriti Samu- 
diarya, or Smriti Sara SamucJichaya, ia also a Mithila authority, 
and is known among the Mahrattas. 

The Madana Farijata, a treatise on civil and religious duties, by 
Viswgvara Bhatta, but containing a chapter on inheritance, is a 
Mithila work, and prevails also among the Mahrattas ; it quotes 
the Sapararka, the SmriU Clui/ndrAa, and the Hemadri. The work 
was composed by order of Madana Paia, and is sometimes cited in 
his name. iSiV W. Macnaghten calls the author Madaiio Padhyaya. 
Svlapani wrote a ti'eatjae on penance and expiation, which is an 
anthority in Bengal and Mithila, 

Benares. — The Viramitrodaya of MUt^ Misrit is a treatise on 
VyavaJiara in general, according to the doctrines of the Benares 
school, and syBtematically examines and refutes the opinion of Jimoota- 
Vahana and MaghwnandaTia. The Vivada Tandma of Kamalakara, 
■ brother of Dinahira Bhatta, and son of Ramah-uina 
n opposition to the 



it Benares and with 
It treats of rites and 
questions of a legal 



Bluttta, defends the doctrines of Vignyani 
writers of the Ganriya school, 

The Nimaya Sindku ia of authority 
the Mahrattas. It is by Kamalakara. 
ceremonies, touching incidentally only on 
nature. 

Neither Mitra Misra nor Kamcddkara differ from the Mitac^ra 
on any important point. 

Uf^ratta. — The Vyavahara MayuUta of Neelakanta is the 
greatest authority, after the Mitacshara in this school, and is one 
of the twelve treatises by the same author, all bearing the title of 
Maytikha, and treating of religions duties, penance, and expiation. 
The Mayukkoi are designated collectively the Bltagavat Bluukara, 
The Vyavahara Mayukka, which is the sixth in the hst, ia devoted 
exclusively to law and justice, and is a general digest aad collection 
of texts. Mr Borrodailf, as we before observed, has translated this 
work, to which he has added notes referring to passages on other 
works on Hindu law. 

The Smriti Koualuhha, by Anandee Deva KaMkar. It is one of 
twelve works bearing the title of Koustuhha, all of which are to be 
met with at Benares ; it is known at Foonah, and treats of Ankara, 
Vyavahara, and Prayasckitta. 

The Hemadri, by Semadri Bliatta Kasikar, is of authority in 
Bombay. 

So is the Dyot, by Gaga Bhalla Kaaikar. It consists of twelve 
divisions, and treats of all subjects. 

The PurmiTam. Pratap is a general digest. 

The Priihi Ckandroa is also a general digest of Ac/iara, Vyava- 
hara, and Prayatehitla. The Vyavahara Sakar, by Nagojee Bhatta, 
is a work of general authority. 
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The Sara Sangmlia is a work treating of PraymekiMa Smarta, 
Vi/vahiira, &.o. 

The Madana Rutjta, by Madana Sim/h, is a treatise on Achara, 
Vyaualtara, aiid Prayaackilia, of notoriety. 

The Adtararelta, hy SiinkiLr Bhatta- EaeiJcar, is a, work oaAcltara 
aud Vyavahara, of general notoriety. 

Andhia, — The Sarasvati I'iUigi, a general digest, is one of the 
chief aathorities, after the Mitaetltara, in the whole of the southern 
portion of India. It was the standard law-book in the entire 
Andhra eountry, and is still of authority to the northward of the 
Pennar, where many cuatoma exist, especially regarding land, which 
are derived from it. But even there the Mitaeihara is of paramoum 
authority. 

SraTada. — The Smriti Chandriia we have already referred to. 
It is an authority in the Dravada school, and is, as well as the pre- 
ceding work, of authority in the Andhra country. 

The Dharesvui-iya is a general digest, and is an authority in the 

Adoption.* — The Dattaka MimaTtsa of Nanda Pandita (whose 
other works we have already alluded to) is upon the subject of 

The Dattaka Chandriha is also on adoption. It is of great and 
general authority, and is supposed to be the basis of Nanda Pan- 
dita'g work. The Mimavtsa and C'/iatulrika have been translated 
by Mr Sutherland. M. Orianne has translated the latter into 
French. 

Mr Ellis, on the Law Books of India, mentions works bearing 
the same names by other authors, aa well aa works bearing different 
titles, as general digests of the law of adoption. 

On the law of adoption there is little difference in the several 
schools. The Mimam^a and Ckandrika are greatly respected all over 
India. Where they differ, the doctrine of the latter is adhered to in 
Bengal and in Southern India, while the former is relied on in the 
Mithila and Benares acUools. Sir G. Scotland, 0. J. says, nearly 
all the schoob follow the latter in preference to the former, where 
they differ. 

ilelayiidha composed the Nyaya Sarvetwa, tho Brahmana Sar- 
vii*VM and Pamlila Samtuwa, and other tracts on the administration 
of juatice and duties of caste. 

Lakshmidhara wrote a. treatise on the administration of justice, 
and also a digest called Kalpatani. Narasimka, aon of Ramackandra, 
wrote the Qovindamava, and other law tracts. 

Jiterulriya is cited in Mitacshara and by Jagmmaiha Tarkapau- 
rluxnann. 

The Vivadamava Setit, the Vivada Sai-arnava, and the Vtvada 
Bhangarnnva of Jagannalha TartapaachaitaTia, tranB]at«d by Coh- 
I'vioke, aud commonly cited as the Digest, have been compiled since 
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the establJalimtiut of the British in India, under tlie auspices uf 
Warren Hastings and Sir William Jones. 

These three digests are uoimnented upon and described by Mr 
Morley. 

We may refer to the Vyavestharatnamala by Sri Lakakmi Narai/- 
ana N^i/aj/alankara. It is a catechism in the vernacular of Bengal. 
The priociplea advanced are supported by quotations in Sanscrit from 
works of authority. It contains a succinct view of the law of inheri- 
tance according to the doctrines of Jim. Fo/wna contrasted with those 
of the Mitacshara, together with a short treatise oa Adoption. 

Mr Morley recapitulates the works that are received as final 
authorities in the different schools, excluding text books and explana- 
tory conunents — viz., 

Bengal, or Oauriya. — Dharma, Ratna, Daya Bhaga (by Jcmuta 
Vakana), and its commentators ; Sribriahna Tarkalanknra ; Baya 
Krama Sangraha, by the same author; and Sriaatha Acharya 
Chindamani ; Smriti Tatwa ; Daya Tatwa ; Vivadarnava Setu ; 
Vivada Sararnava; Vivada Bhangarnava. 

Mithila. — Mitacshara, Vivada Ratnukara, Vivada Ghiutamani ; 
Vyavahara Chintatnani ; Dwaita Pariaiahta ; Vivada Chandra ; 
Smriti Sara Samuohchaya Madana Parijata. 

Benares. — To which the Madras school belongs, Mitacshara, 
Viramitrodaya Madhaviya ; Vivada Tandava ; Ntmaya Sindhu. 

Maharashtra. — Mitacashara, Mayukha, Nimaya Sindhu ; He- 
madri ; Smriti Konstnbha ; Madhavya ; Menu. 

Dravada (including the division of that name, that of the Kar- 
nataka and Andhra). — Mitacshara, Madhaviya, Sarosvati Vilasa ; 
Varadarajya, Smriti Cbandrika. 

The Dattaka Mimansa is preferred in Bengal and in the soutli. 
The Dattalca Cliandrlka in Mithila and Benares, arUe p. 12. 

The above works are quoted most frequently, hut they do not 
include all that are cited by lawyers in the sevetal schools. Nor 
are they all constantly referred to. In Bombay Chhf Justice Sausse, 
in Pranj'eevandaa TuoUeydas v. Deweooverhate, 1 Bombay, H.C.R. 
p. 131, po»t, p. 273, says that Menu MitttesJuira and Mayukha are 
the authorities in that presidency (see Bar. Bomb. Sep. Fref. iii.), 
and in Benares the Pundits were required to consult the Mtiacskara, 
and report the exposition of law there found applicable to the case. 
With the exception of the law of adoption, the works of the Bengal 
school are of no authority out of the limits where Bengali is the 
language of the people. But with this exception, there seems to 
be no reason why in the other schools the authorities should not 
be received indiscriminately, and particularly where a case does not 
rest upon any peculiarities of a particular school, but depends more 
upon the general principlea of Hindu law. In such case the judge 
may safely decide by analogy to other authors, and not be guided 
by the doctrine of any particular test. 
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llalabar. — " The rale of nephews," or the Marumiik Katayani 
law, prevails as to inheritance. 

Canara. — The law of Aliya Santana exists in Canara (see poil). 
This law mora caasi8t«ntl7 carries ont the lilatabar doctrine, that all 
rights of property are derived from females. 

The law has imdergone some changes in late years hy decision 
and by the Act of the legislature. Thus in AbraJiam v. Ahraliam, 
9 Moor^t In. Ap. 195, it has been decided that upon the conversion 
of a Hindu to Christianity, the Hindu law ceases to have any con- 
tinning otligatory force upon the convert ; that he may renounce 
the old law, by which he was bound, as he had renounced his old 
religion, or if be thinks fit, that he may abide by the old law, not- 
withstanding he has renounced the old religion. That the convert, 
though not bound as to his rights and interest in property either by 
the Hindu law or by any other positive law, may by his course of 
conduct after his conversion have shown by what law he intended 
his rights to be governed ; that the Lanloei Act of 1850 does not 
apply where the parties bave ceased to be Hindus in religion, and 
that the conver^on of a Hindu to Christianity amounts by Hindu 
law to a severance of parcenership. By legislative enactment. Act 
V. of 1843, slavery has been abolished, and by Act xv. of 1856. the 
remarriage of widows is authorised. But they are deprived of all 
right to maintenance out of their deceased husband's property, aR 
well as to the right of iuheritance from tbem. Beg. i of 1830 
abolbhes suttee. By Act gri , of 1850 apostasy and exclusion from 
cast* have no effect upon the right of inheritance. By Eeg. v. of 
1820, and Act ixvii. of 1860, the wills of Hindus are recognised. 
In 1870, a Wills Act was passed which is in operation in BengaL 
It only remains to mention Sltele's "Summary of the Law of 
Caate," printed by order of the Governor in Council of Bombay. 

It remains to mention the names of Europeans who have written 
works of authority on Hindu Law. In Bengal, Sir Franeu Mar- 
naghlen published in 1824, his Considerations on Hindu Law. It 
may, however, be regarded more as essays and notes, than as a com- 
plete treatise. Then afterwards, Sir W. H. Macnar/kten, of the 
Civil Service, in 1828 published a treatise entitled Pcincip/M an J P/r- 
cedents of Hindu Law. This is a production of deaervied celebrity. 
It distinguishes to some extent between the Bengal, Benai«s, and 
Mahratta schools. Mr Sutherland, translator of the Dattaka 
Memaraia and the Dattaka Chandrika, published a synojisis on 
Adoption. 

Mr F.lberling, of the Danish Civil Service, published a succinct 
and comprehensive treatise on Hindu, Mohammedan, and other 
laws administered in India. In the first, he distinguishes the Benarvs 
and Bengal law. In 1825, 5tr Thamat Strange pubUshedhis " Ele- 
ments of Hindu Law," the clearness and perspicuity of which are 
eonepicnons. Mr Juttiu Strange, late of the High Court of Madras, 



J 



SOUBCES OF THE LAW. 15 

has published a Manual of Hindu law. Mr Reginald Thmnpson 
has also published a Manual of Hindu Law, based on Sir Thomas 
Strang(^8 work. On these several works, the author has commented 
in the introduction to his " Hindu Law'* of inheritSance, and these 
observations it is unnecessary to repeat here. This epitome would 
be defective if I neglected to notice the very able work on Hindu 
Wills, published this year by Mr W. A. Montriou, barrister-at-law 
of the High Court of Calcutta, and which displays great learning 
and research. 




INTRODUCTORY RKMAnKS. 



The law of property and "familff rdittum " — iieserved by cAorter* of 
juitice for India — Collataral subjecti ivitere neceigary disctueed — 
The Hinda law of iaheriCanee hijiges on the "family relation " — 
Subjects discussed. 

The law of property and " family relation." — This treatise, as 
itfl title imports, umbraeea the Hindu law affecting " Projjerty and 
Family Relation," aa administered in tbe " Hiyh Courts" at our 
presidencies in Madras, Bombay, Calcutta, and in the Privy 
Council. 

Beserved by charters of justice for India. — This is one of the 
two great legal subjucta of Hindu law, which the Charters of 
Justice for India and local regulations have expressly reserved in 
extending the authority of English law over the oativea ; the law 
of contract being the other : aa Sir Thomas Strange observes, in 
his Iidroduction to Hindu Law, p. 7, imposing on the coiirts so 
created, whilst admimstering these subjects, the duty of adjudicat- 
ing upon them, uot, aa in other casea, according to our law, but 
according to the law of the parties, as they happen to be Hindu or 
Mohammedan. 

By Beng. Bcjulaiion, 17th April 1780, sec. 27, it ia enacted, 
" That in all suits regarding inheritance, marriage, and cnate, and 
other reH^ous usages or institutions, the laws of the Koran with 
respect to Mohnrnmedans, and those of the Shaster with respect to 
Gentooa, shall be invariably adhered to." This section was re-enacted 
in the following year in the revised code,, with the addition of the 
word "succession," It has been superseded by Reg. iv. of 1793, 
Bengal Eeg. viii. of 171)5, Benares iii. of 1803, S. 16 Agra. 

In 1781, the declaratory act of 21 Geo. HI., e. 70, sec. 17, en- 
acted with reference to the powers and jurisdiction of the Supreme 
Court at Fort- William in Bengal, that respecting disputes between 
the native inhabitants of Calcutta, their inheritance and succession 
to lands, rents, and goods, and all matters of contract and dealing 
between party and party, shall be determined in case of Mohamme- 
dans by their laws and usages, and in the case of Gentooa by their 
laws and usages, and where only one of the parties shall be 
Mohammedan or Gentoo, by the laws and usages of the defendant. 
In 1797 this was extended to Madras and Bombay, with the addi- 
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tioa of the words, or by such laws and usages, as the sitme would 
have been determined by, if the suit had been brought and tlie 
action commenced, in a native court. This applies to natives not 
by birth only, but by religion, Abraham v. Abraiiam. 

Whenever in any civil suit the parties to such suit may be of 
different persuasions, when one shall be Hindu and the other 
Mohammedan, or where one or more shall not be either, the laws 
of those religions shall not be permitted to operate to deprive such 
party or parties of any property to "which, but for the operation of 
snch laws, they would have been entitled ; in all such cases the de- 
cision shall be governed by the principles of justice, equity, and 
good conscience, it being clearly understood that this provision 
shall not bo considered as justifying the introduction of the English 
or any foreign law, or the application to such cases of any rules not 
sanctioned by these principles, Bengal Reg. of 1832.* 

Collateral mbjeots where necesEar; ^scassed. — The discussion 
of these subjects will necessarily require a divergence from the 
main point into other collateral questions. Where a clearer elucida- 
tion iiecosaitutes such a course, we have found it convenient to 
follow the consideration of the incidental question, for the charters 
already referred to require, in administering their powers, a special 
regard to the constitution and usages of the natives of India. 

The Hindu law of inheritance hinges on the " fomily rela- 
tion." — The Hindu law of inheritance turns on the relative prin- 
ciple. The famUy relation is continually and prominently kept 
before our eyes. It is the connecting link in every branch of the 
Hindu law of inheritance. 

Questions on marriage seldom form the subject of litigation In 
Madras, owing probably to their submission to tha head man of 
the village or caste. Tlie placita cited in Morlej/s Dv/est, with one 
exception, relate to Bombay. 

Snbjects discussed. — In this treatise we shall discuss the subject 
under its natural divisions, viz. — 

I. Marriage. 
II. Adoption. 

III. Minority. 

IV. Property, ancestral and self -acquired. 
V. Charges on property. 

VI. Disqualification for inheritance. 
VIL Alienation inter vivo», and by will. 
VIII. Succession. 
XX. Partition. 




ON MARRIAGE. 



Marriage forma tJie suhstratam of Ike wMe order of <nvU life— Bar- 
renness of parents — Marriage is compulsory — Eight speeies of 
marriage — Wedding rites accoaupany aU marriages — Different 
rites wJiere wife tuit a, vvrgin-^At the mibile age husband may 
claim mife — Period of faarriage of male* — Period of marriage of 
females — Father bound to select husband for daughter — If he fail 
to do so, selection devolves upon her paternal relations, or mother, 
or the girl herself — Hetvrn of presents on attnvUing the engage- 
me/U — StridJt03ia — Marriage consists of iKo ceremonies — Belrolkid, 
and Consummation — Betrothal is absolute marriage — Mode of con- 
trading marriage — Contract fixes tite conmibial relation — Rights 
thus created — Duration of union, — Severance of — Infidelity — 
Mvsband not entitled to damages — Before betrothal — With whom 
the contract may be entered into — Caate or class — Sudra need not 
marry in the same caste- — Woman cannot marry in lower caste — 
Illegitimacy is not an absolute disqwtlification for caste — Marriage 
with datig}iier of bayard — Loss of caste — If by a sonlesx female — 
Ifs!i« liave a son — Prohibited degrees — Marriage of younger hrotfier 
or sister before an elder-~A dopted son — Catues of separation — 
Supersession or polygamy — Justifying circumstances — 1st, Consent 
— 2d, Legal causes — Present on second marriage — Illegal super- 
session — Reiidettce of first wife — Entitled to inherit — Besidtnee of 
several wives — Personal ekaitisement of wife — Wid^drawal of con- 
jugal rights — Divorce according to Hindu lain — He-marriage. 

Harriage forms the snbstratnm of the whole order of civil 
life. — Tlie subject of man'ia.gc is of the first importance with r;;f(!r- 
eiico to its bearing on property. It forma the substratum of the 
whole order of civil life amongst Hiudiia. It ia ]>ri]iiarily n 
religious ceremony entered into tor religious objects ai:d ends, and 
affecting the religious state of the man both here aod herenfter. If 
his marriage Bhuiild prove nnproduetiTe — a result that frequently 
happens, he is obliged to resort to " Adoption." 

With Hindus it is indispensably necessary that there should be 
1 to perform obsequies or religious funeral rites, and to dis- 
charge ancestors' debts, spiritual and temporal. 

Barrenness of parents, — These objects may be frustrated by the 
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; of the parents. In that cose adoptiou is resorted to, 
which is a ueremooy of lapecial import aa regards inheritance, 
although that is merely a secondary consideration with Hindus ; 
the primary object being to save the soul from Put, or Hell, or a 
place of torment. 

Sarriage is compulBOry. — As marriage affects the religious 
state of the man, it is compulsory, not by judicial process, but in 
accordanoQ with their own cuatonis and uaagca. It is contracted 
at an immature age on the part of the woman, or rather infant. Its 
consummation, however, is postponed until the nubile age. But 
conHummatioD is not necessary, as with ua, tu nialco the marriage 
valid, or to confer upon the wiie all the rights and obligations of 
widowhood, should her husband die before her nubile age, and he 
has taken her to his own home. If the wife die, the husband is 
bound to marry immediately, whereas a widow was not permitted 
to contract a second marriage until the passing of Act xv. of 1866. 

Eight species of marriage. — There are eight species of marriage, 
viz. i— The Jlra/ima, the Daiva, the Artka, the Prajapnti/a, which 
are appropriate for Brahmins, or the sacerdotal order, and are based 
upon disinterested motives- 

The Ocmdharva, or love marriages. 

The Sacihasa, or forcible connection, which were peculiar to the 
shetriyas or the military class. 

The Amora, which is appropriate for vysyas, or the mercantile 
body, and for 

Siiilras, or the servile class, wherein the consent of the person 
giving away tho girl is obtained liy pecuniary consideration, fur- 
bidden because of its sordid character. 

And the Paishaeha, which is reprobated by all classes. 

Menu enjoins that the two latter, Asoora and Faiahacha, should 
never be observed, and iS'tV Thomas Strange cites the Digest to show 
that " at present the Brahma nuptials only are practised by good 
men, though it is admitted that the Asoora aud the rest ore some- 
times resorted to by others, and it is questionable whether any other 
form is now observed in Southern India. At all events, it is clear 
that the several castes are not confined to the form applicable to 
themselves, for a Bralimin may contract an Atroora mamage, and 
a Sudra a Brahmin. Sudr. Court in 5. A. 193 of 1858, and these 
two seem to be the moat usual form of marriage. Custom, too, 
will regulate the form. 

Wedding rites accompany all marriages.— Nuptial or wedding 
rites accompanying all classes of marriage, have the effect of distin- 
guishing even the less approved from commerce purely illicit, to 
which otherwise the GandhoiTa and Racshasa might bo assimilated." 

• ProbflTjIy lUe Gandharva, the RBOBboBD, and Paiohncha forma were origiuallj 
RCmadereil na marriages, with a. view to eave the charactor of the woman and 
legitimate the offapnng. 
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Different rites where wife not a virgin.— Should, how- 
ever, the bride be knowii not to be a virgin, the rite is a distinct 
one. Marriage ia celebrated with the ceremonies described, post, 
p. 21. The essence of the rite consists in the consent of the man 
on the one hand, and the father of tlie bride, or whoever gives her 
away, on the other. 

The consent of both parenta to the contract must be firat had. 

At the nubile age husband may ^laim wife. — A girl when mar- 
ried continues to reside with her own family until she reaches 
maturity, of which it is the duty of the mother to give notice, when 
her husband can claim her and remove her to his home. 

Period of marriage of males. — There are certain rules laid down 
in Menu with regard to the respective ages at which men and women 
may marry, but which are seldom followed. Mr Juttice Strange says, 
the Crahmins, Shetriyaa, and the Vysyoa may not contract marriage 
until they have completed the age of studentship, the opening of which 
period is marked by the performance of Oopanayana or investiture 
with the sacred thread, and the close by a ceremony Sainat>urt?tana. 
For the Sndras or servile class, who have no stage of studentship, 
there is no limitation of the time for marriage. 

Period of marriage of females.— The proper time for betroth- 
ment of females precedes puberty. Afenu enjoins the betrothment, 
although the girl may not have attained the age of eight years. Girls 
are given in marriage at the age of two and upwards until maturity. 
A Brahmin girl attaining maturity without having contracted mar- 
riage forfeits caste. The rule is not observed by Sudras. 

Father bound to select husband for daughter. — Every Hindu 
father is expressly bound to select a suitable husband for his 
daughter at an age when she can have no idea of the object for 
which the contract has been entered into. 

If the father fail to make the selection the duty devolves upon a 
succession of paternal relatives, viz,, the grandfather, brother, uncle, 
male couaina. 

Or mother. — And ultunately upon the mother. Practically she 
has the tight of choosing after the death of the father. 

Or the girl herself. — If a husband be not selected for the girl 
for three years from the time when she becomes marriageable, that 
is the attainment of eight years, she may choose fur herself. 
Though the law be bo, it may be a question whether, according 
to modern practice, the right does not in this case continue to 
attach to the substitutes for the father instead of vesting in the 
girl. 

Betnm of presents on annulling the engagement. — If from 
any legal impediment, viz., incurable disease or other legal defect or 
consanguinity within the prohibited degrees, or from the death of the 
young woman, the marriage is not consummated, presents made to 
her hon&Jldf as tokens of courtesy and pledges of affection, not as 
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paid to her kinsmen for'their own use by way of sale of her, which 
ia forbidden, are to be returned, and in tlie latter case tlie expenses 
of both parties are defrayed by the gentleman. If the breach be 
on the girl's aide without discovery of legal impediment, her family 
must bear the expenses. 

Stridhajia. — Those presents where the marriage has been com- 
pleted constitute ])art of the woman's ttridkana, or her. peculiar 
property. See post, Steidhana. 

Uarriage oonsists of two ceremonies. — Marriage consists of two 
ceremonies. 1. Betrothal ; 3. Consummation. Between each there 
may be a long interval of years. The betrothal, as it is termed, is 
in fact, as weO as in law, the marriage. Although the esecution 
of the contract, or consummation, necessarily follows it, it is not 
essential to the validity of the marriage. 

Betrothal is absolute marriage. — Betrothal, as commonly 
imderstood, ia merely a promise of marriage to be carried out at 
some future period. But as the word is understood in English 
works on Hindu law, it is, more properly speaking, an absolute 
marriage, bo much so, that if a man dies before cunsummatiun the 
girl is entitled to all the rights, and incurs all the duties of widow- 
hood, so that the death of the husband will not annul the contract. 
FormeVly, she was debarred from contracting a second marriage 
with a different man, the Hindu law prohibiting a girl from being 
more than once married. But see now Act xv. of 1856, poet, p. 28. 
English writers, treating on Hindu law, do not sufficiently mark 
the distinction between the betrothal as a step preceding a marriage, 
and the ceremony of marriage. 

Mode of oontracting marriage, — For legal purposes the cere- 
monies legally prescribed and followed are almost, if not altogether, 
immaterial. In a civil point of view the only thing necessary is 
mere gift and acceptance. Mr Strange says, liat the only binding 
circumstance essential to the completion of a marriage are gift and 
acceptance of the girl, and the ceremony termed SapthapatM, or 
the seven steps. The betrothmcnt is effected by the bride and 
bridegroom walking seven steps, hand and hand, during a particular 
recital, and Mr Strange says, sacrifices by fire (Homam) are of 
minor importance. The tying the Taly, or nuptial token, r.oiind the 
neck of the bride is a practice sanctioned by usage, but not pre* 
scribed in the Shasters or sacred books, so that the many ceremonies 
imposed by ancient law in these matters would seem to have been 
observed merely with a view of obtaining satisfactory evidence of 
the contract, and much less is now required, since the object of 
these many ceremonies is more easily attained ; and if it can be 
shown that the contract was made, all the other ceremonies subside 
into very secondary importance. The contract, being perfected, 
may be enforced by tlie husband at the m.iturity of the girl. 

Contract fixes the connubial relation. — The matrimonial con- 
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tract in itaelf fixes the relation of the contracting parties as married, 
without the requirement of coaaummation, which does not take 
place until the girl arrives at the nuhile age, when her husband 
tftkea her from her home to hia. The cimtract draws the girl, in the 
event of her liusband'a death, into widuwhoud, with its attendant 
consequences, and gives her the right of inheritance, or mainten- 
ance in her husband's family. But if her husband were divided, 
she, of course, woiUd inherit aa his heir, he leaving no male 

Sights thus created — doratioii of nnioa— severance of — 
infidelity. — The only circumstaiiee which the Court would consider 
a juatificatiou of the absolute severance of the contract of marriage 
is the adultery of the wife. The husband in such caseu has the 
option either of absolute aoparatioa from hia wife, or of superseding 
her by another, she still continuing to be legally connected with him. 
But iu this latter case the adulterous wife is entitled in law only to 
a ttaniag mainlemwce; the barest and smallest amount possible ; 
and not even that where she has been divorced for adultery, and 
has continued iu her crime during her husband's lifetime, and in un> 
chastity after his death, Muttammal t. Kamakshy Ammal, 2 Mad. 
II. G. It., 33V; 1 Mad. E. C. R., 372. A wife living in adultery apart 
from her husband, cannot recover maintenance from him so long as 
the adultery is uncondoned, Teata Skavatri v. Teata NaTayana 
Jfambudiii, 1 Mad. H. 0. li., 372, Her title to maintenance and 
also to inheritance on her husband's death therefore depends upon 
her preserving her chastity, unless the adultery has been condoned, 
in which case she ia entitled to maintenance, Teata Sliavatri v. Teata 
Narai/ana Ifambvdiri. 

Sir T/iomoi StraTige expresses an opinion tliat a wife cannot be 
divorced for adultery. But the better opinion seems to be that she 
can. Siitherland'g Synopsis : 2 Mad. H. C. H., 337. 

Hnsband not entitled to damages. — The husband is not entitled 
to damages from the adulterer ; the Hindu law not providing for 
discretionary damages upon any account. But this is doubtfui 
The exemption is placed on the ground that adultery is a crime 
punishable as such. This offence ia now punishable under the 
I'enal Code. 

Before betrothal. — Previously, and up to betrothal, the contract 
r^ta legally in promise, which may be broken, subject to conae- 
quencea as the breach can or cannot be justified. Breach of pro- 
mise of u)arriage does not entail any special consequences. Accord- 
ing to Hindu usage an agreemeut for marriage would be law- 
fully determined on the part of the man by the i>ccurrence of im- 
favourable auspices, as the meeting of a single Brahmin, or a cat, 
or a flight of birds, or the chirping of a Uzard, when seeking a 
prosperous hour for the wedding. These events may prevent the 
completion of betrothment, and Sir Tkoma» Stranffe adds, many 
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causes are enumerated, warranting, as they respectively apply, re- 
traction on either side. 

With whom the contract may be entered into. — Another 
peculiar result of the religious character essential to the ceremony 
is, that a marriage may take place with, a luniitic or an idiot, a im- 
tivitate. However immoral it may seem, the marriage with such a 
person, if made with the consent of his parents, is Talid, and be- 
comes binding. The reason would seem to be that a marriage is not 
a civil contract, but a sacrament. See Maen. II. D., 2d6d., 67. But 
if the lunacy come on after his birth, and the marriage take place 
during the lunacy, the marriage is good even though without family 
consent. This case is based on the opinion of the Pundits who 
cite no authority. SeeTiramatna^al Avtmalv. RamngvamiAyyangar, 
1 Mad, H. G. Jt., p. 21i, where an idiot was held incapable of in- 
heriting. 

Caste or class. — As to the necessity for an equality of caate to 
constitute a good marriage, Sir Th&moi Stran/fe says, that in 
the present era both parties miist belong to the same caste, but of 
distinct and unconnected families, but the authorities quoted by him 
allowed the three higher castes to iotermany with the caste next 
below their own. 

Sndra need not marry in the same caste. — It seems a Sudra 
need not marry a wife of the same sect or caste with himself. 

Woman cannot marry in lower oaste. — l^o woman can marry 
a man of a lower caste ; such a contract is altogether illegal, the ■ 
children are absolutely illegitimate, and consequently debarred from 
inheriting. 

Illegitimaoy is not an abiolate disqualification for caste. — 
Hindu law does not discountenance illegitimacy. It has been held 
therefore by the Hi^'h Court of Madras, that, independently of 
speciil usage or custom, the law does not make illegitimacy an ab- 
solute disqualification for caste, so as to affect in the relations of 
life not only the bastard but his legitimate children. 

KEarriage with dani*bter of baatard. — A Hindu of a caste 
governed by the Shaaters may contract a valid marriage with the 
daugbter of a bastard, Pandaimi Telaner v. Pfdi Tdaver, 1 Mud. 
H. C. R., p. 478. The general law applicable to all the cJassea or 
tribes does not seem opposed to marriage between individuals of 
different sects or divisions of the same class or tribe ; and even as 
regards the marriage between individuals of a different class or tribe, 
the law appears to be no more than directory. Altliough it recom- 
mends and inculcates a marriage with a woman of equal class 9& a 
preferable description, yet the marriage of a man witli a woman of 
a lower class or tribe than himself appears not to be an invalid 
marriage rendering the issue illegitimate. According to this view 
of the law, there being no proof of special custom or usage, the 
marriage would be valid even though the parties had been of dif- 



24 HINDU LAW. 

ferent sects or caste -division of the fourth or Sudra claaa. Tli 
case came upon appeal to the Privy Council, when their lordships, in 
delivering judgment, said, all the parties being of the Sudra caste, it 
is said that because it is shown bya decreethat thefatherof the mother 
ofthepresent plaintiff respondent was illegitimate, therefore the child 
of that father could not contract a valid marriage, and was in sub- 
stance of no ca^te at all. This contention is based upon the opinions of 
the Pundits, by whom no authority is cited ; and where they refer to 
authority, it is to authority which applies to peraone of two different 
but higher castes, not to the Sudra caste at all, and still less to 
what may be called different classes or divisions of one and the 
same Sudra caste. Their lordships are satisfied that in the Sudra 
caste illegitimate children may inherit and have a right to main- 
tenance ; and that in this very instance the illegitimate father of the 
mother of the plaintiff, as well as his daughter, were treated as mem- 
bers of the family, and that on the whole, seeing that these parties are 
both of the Sudra caste, and that the utmost that has been alleged 
really is that the zimindar vps of one part of the Sudra caste, and 
the lady to whom he was married was of another part, or of a sub- 
caste, their lordships hold the marriage to have been valid. — Privy 
Council, 14 July 1869. 

It haa been held that an agreement between two brothers for 
dividing tbeir self-acquired property after their death equally 
between their vivea aad the sons bom in concubinage was 
valid, Sri Gajapatlii Radhika Patta Maha Devi v. Sri Gajapathi 
miavnani Patta Maha Deeiy 2 Mad. H. C. R., 369. But the case 
coming up on appeal to the Privy Coimcil, the Lords Commia- 
aioners held that, in their opinion, the High Court erred in 
making the illegitimate sons sharers with the widows, — lb. 29 July 
1870. 

Loss of caste. — When forfeiture of caste is incurred by either, 
intercourse between hufiband and wife ceases.* 

If by a BOnleBS female. — Should the loss of caste be on the 
side of the female, and she be sonless, she is accounted dead, and 
funeral rites are performed for her. 

If Bbe have a son. — Ho is bound to maintain her, and by this 
means her exiatenco is recognised. 

Prohibited degrees. — But though the caste may be the same, 
the prohibited degrees of relationship are not to be infringed. 
Amongst the higher castes, a woman must not be descended from 
the paternal or maternal ancestors of her proposed husband within 
the sixth degree. But those rules, lilte those of caste, have greatly 
relaxed, and in all castes only uncles, brothers, and sisters, and their 
descendants are prohibited as being too nearly allied. 

Marriage of youngei brother or sister before an elder. 

* DegrBdatioD aa a ttifiqimliGcation Fur ichfritancc ia rejuoTed b; Ac 
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It is said that the marriage of a younger brother or sister before an 
elder is discountenanced. 

Adopted son. — An adopted aon is considered as a naturnl child 
in all matters regarding marriage and degrees of affinity, but though 
he loses the rights of property derived from the family to which 
by birth he belongs, yet in respect of marriage and affinity he is 
still a member of that family, so that he is under a double disad- 
vantage as regards marriage. He can neither marry within the 
prohibited degrees into the family who has adopted him, nor can he 
marry within the same degrees into the family from which he has 
come. See "Adoption." 

Causes of separation. — There are other causes of separation be- 
sides infidelity, not absolute indeed, or a severance of the marriage 
tie, but entitlLig the wife to maintenance. These are mainly caused 
by disappointment of the object of marriage, and arise from im- 
potence in the man, confirmed barrenness in the woman, loathsome 
incurable disease in either, or production of only daughters, and the 
like. 

Saperiessioii * or polygamy.-^ Supersession is that right by 
which a man claims tn have a j)lurality of wives. According to 
Hindu law and usage, polygamy is permitted, and it is competent 
to the Hindus to have several wives. How many. Sir Thovuu 
Strange observes, it is competent to him to have at one 
and the same time does not distinctly appear.f The prohibition 
which is found to be directed against a plurality of vrives, 
save under certain justifying circumstances, such as the first 
vrife's infidelity, bad temper, barrenness, or production only 
of daughters, appears to be treated alike, as many other rules 
of Hindu law, as merely directory and not imperative. It is a 
practice, however, which is objected to by a majority of Hindus in 
Bengal, who have petitioned the Governor- Geaeral of India in 
council to suppress it by enactment. 

But the husband cannot supersede his wife at his mere pleasure. 
In some instances it is justifiable, in others it is only admissible ; 
and where it can neither be justified nor tolerated, it is illegal. 

Justi^ing ciroaniEtances. — Such circumstances may be classi- 
fied under two heads — viz , Ist, Consent ; 2d, Legal causes. 

1«(, Conteiit. — The consent of the wife without any disqualify- 
ing causea on her part of itself warrants re-marriage. Many 
devices are resorted to for the purpose of obtaining her con- 
sent and reconcihng her to her altered position, such as a suitable 
settlement, a compensation, amounting, with her dridhana, or 

• The word '.' auperBaenion" bos been ratained in deference to the earlier 
nritBTH on Hindu Law. It is not accurate tu aay that because a man takes a 
■econd wife he supenedeB the fint. Both live together if poseible lu har- 
mony.— Polygamy a more correct. 

tin one caae the husband had aevec wives. 
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woman's property, to a value equivalent to the expenses < 
second marriage. But the measure of gratuity for supersession 
eeema not to be settled. Xn estimating it, however, account is to 
be taken of what she already possesses, and the difference only is to 
be ^ven her, and if the difference is tlie other way, then a trifle 
only for form's sake. 

2d, Legal caiuee. When the first wife is addicted to habits of 
intoxication, has been long diseased, bears daughters for ten years, 
eshibits want of chastity, ia habitually disobedient or disrespectful 
towards her lord, is bad-tempered, barren, expensive, mischievous, 
abusive. 

It has, however, been said that cheerful acquiescence on her part 
entitles her to proportionable liberality, while contumacious resist- 
ance subjects her to coercion, public exposure, and correction. 

The second marriage will not be invalidated by reason of the 
absence of these justifying causes. 

Present on second marriage — We have seen that when the 
wife has consented to the second naaiTiago, the husband is bound to 
make her a suitable present equal, with her eiriJhimn, to the ex- 
jieuses of the second marriage. We may nbsei've, however, that 
fur this the wife may sua the husband, although her misconduct 
would be an answer to the actioa 

Illegal sQperiesalon is the abandonment for another, of a blame- 
less and efficient wife who haa given neither cause nor assent, for 
which the husband may be brought to his senses by the king, by 
severe chastisement. 

The respondent betrothed his danghter to the appellant, who 
having afterwards contracted a second marriage {by the Natra 
rite), the respondent sought to compel the appellant either to con- 
sent to a divorce, or to dissolve the second marriage, and admit bia 
donghter to her rights. It was urged, in defence, ijiat the appel- 
lant was full grown, and the respondent's daughter not arrived at 
years of puberty, and under these circumstances a second marriage 
was permitted by the rules of their caste (Leiva Koonbi) ; it was 
held that the appellant's conduct was justified by the rules of the 
caste, and by the laws of the Shaster, and the divorce, or annul- 
ment, was refused. 

A wife is entitled to a divorce for ill treatment according to the 
rules of the Kuusara caste. 

A divorce will be granted on account of a husliand's dissolute 
life and bad character if the caste permits it, though the Shaster 
does not admit of divorce under any circumstances. A man of the 
Oandharva caste married a second wife ; the court held that unless 
there was good canae,'na(r(( was not permitted amongst them. The 
tourt granted a divorce to the first wife, as they both did not agree. 

A wife leaving ha husband for a justifying cause is entitled to 
maintenance ; but not if thei'e is no such cause. But the second 
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maniage of the wife is not a juatifjing canae, Virasvami Chetti v. 
Appawami Chetti, 1 Mad:. H. V. M., 375 ; and if in such a case the 
first ■wife leaves him, she has no implied authority to pledge his 
credit for her support, ib. 

But adultery is not a sufficient causo for the wife to desert her 
husband, although insanity, impotence, and degradation might per- 
haps be consiiicred so, 

Beudence of first wife. — A wife who has been thus superseded, 
whether justifiably or not, musC be provided for. She should 
continue to reside with her husband, or if he oblige her to leave 
him, with bis relatives ; or failing them, her ovm, and he ia hound 
to maintain her. 

Entitled to inherit.— Abandoning an innocent wife under cir- 
cumstances other than those named is immoral and punishable. In 
such a case the first wife is in nowise to suffer in position. She 
will, for instance, inherit just as if no second wife had been taken, 
and lier debts would be binding on her husband. 

Seaidence of several wiveg. — Where there were several wives, 
according to the old rule, of different castea, they ranked according 
to their castes. But precedence ia now given according to seniority 
of maniage, as all must bo of the some caate. The one first married 
is therefore the one who is to be stiU hononxod, not having been 
superseded for any fault, and she it is, the elder, not necessarily in 
years, but according to priority of nuptials, who succeeds eventually 
to her hush^id as heir, maintaining the others, who inherit in their 
turn on her death, or even during her life, in the event of her de- 
gradation, oc on her marriage, forfeiture of inheritance having in 
that case been ordained (Act xvi., 185S), possessing as they do a 
capacity for the performance of religious ceremonies being the con- 
sideration upon which the widow as well as the son is preferred in 
inheritance. See poel. Mr Justice Strange observes, it has been 
held that where there may be a plurality of wives the one first 
married succeeds to the exclusion of the others, Judffmeiit of Svdr. 
Court in R. A. 5 of 1824, and i. of 1835. This, he remarks, is not 
the law in Southern India, where the vives are viewed as on an 
equality, and inherit jointly. Mr Strange refers to Srairifi CJtand. 
p. 178, 5 57, by which ha ia supported. 

Personal chEutisement of Vife. — According to Menu the husband 
occupied the place of a father to his wife, and was permitted there- 
fore to exact absolute obedience by personal chastisement. But such 
a law would receive no sanction in a British court. 

Withdrawal of conjugal rights. — The denial or withdrawal of 

coiijogal rights by either jjarty is denounced with heavy penalties, 

and the relative duty of maintaining each other is enjoined. 

I Divorce' acoording to Hindu law. — This right would seem to 

he confiiied to the husband. Amongst some iif tlic lowest castes 
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divorce is obtainable by each, and the woman may marry again. 
Such marriage is called I^atra, and ia familiar in Bombay. 

Ee-mftrriage, — The doctrine that a Hindu widow cannot re- 
marry, haa been abolished by Act xv. of 1856. Section 1 provides 
tbat no marriage contracted with Hindus shall be invalid, and the 
issue of no su&h marriage sliall be illegitimate by reason of the wo- 
man having been previously married, or betrothed to another person, 
who was dead at the time of such marriage, any custom and any in- 
terpretation of Hindu law to the tontrary notwithstanding. Section 
2 annuls upon a marriage all rights and interests which any widow 
may have in ber deceased husband's property by way of mainten- 
ance, by way of inheritance to her husband, or to his lineal suc- 
cessors, or by way of any will or testamentary disposition conferring 
upon her without express permission to re-marry, only a limited 
interest in such property with no power of alienating the same. 
Section J provides that, nothing in this Act shall be construed to 
render any widow who, at the time of the death of any person 
leaving any property, is a childless widow, capable of inheriting 
the whole or any share of Bucb property ; if before the passing of 
this Act, she would have been incapable of inheriting the same by 
reason of her being a childless widow. Except as in the preceding 
sections is provided, a widow shall not by reason of her re-marriage 
forfeit any property or any right to which she would otberwise be 
entitled, and any widow who haa re-manied shall have the same 
right of iniieritance as she would have had, bad such marriage been 
her first marriage, mcI. 5. 

Where a Hindu died leaving a widow, a minor son, and daughter, 
the estate vested in the son, but the widow re-married. The son died, 
and tbe mother claimed to succeed by inheritance to him, but his 
step-mother took possession of the property. Both the superior 
courts decided in favour of the mother, and on the final appeal 
the High Court confirmed the decisiou of the court below. The 
Chief-Justice, Sir Barnes Peacock, held that the right of the mother 
to inherit to her deceased son accrued, after her re- marriage, and was 
not taken away by the oparation of sect. 3, and Mr Justice Jackson, 
. concurring with the Chief-Justice, intimated an opinion that, 
although the decision was ia accordance with the words of the Act, 
it was not in accordance with the intention of the legiaiature. But 
it is not, said the learned judge, our province to set aside the clear 
meaning of the words of the legislature for the purpose of getting rid 
of apparent inconsistencies. 

Suttee or wife-buniing or burying alive is abolished, Jieg. 1 of 
1830, § 4, cL 2, and § 5. 

All persons convicted of aiding and abetting in the sacrifice of a 
Hindu widow by burning or burying her alive, whether the sacrifice ■ 
be voluntwy or not, shall be guilty of culpable homicide, and shall 



ON MARRIAGE. 29 

be liable to be punished by fine, imprisonment, or both, nor shall it 
be held to be any plea of justification that he or she was desired by 
the person sacrificed to assist in putting her to death, ih. 

When husband and wife live together, the presumption is that the 
wife is the husband's agent for contracting debts for the necessities 
of the family. But by Hindu law this presumption is perhaps not 
so strong as it is by English law, 1 Mad. H, C. i?., 375. 
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ON ADOPTION. 

Sections. 

I. General obsekvations. 
II. Who may adopt. 

III. Who cannot adopt. 

IV. Who may give. 
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VI. Effect of adoption. 
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Section I. — General ohtervatiom. 

Hindu law of adoption hosed on spiritual necessities — Marriage 
directed to sonskip — Adcptionput in force in failure of male iwae 
— EtijDuilogy of Puth-a — Some differaice in the teverai Khools on 
adoption — Jii/ Hindu law adopted son, becomet m a natural bom 
son — Exception to rvie — Failing Km,, widow may perform obsequies 
— Presumption in favour of adoption — Evidence of adoption — 
Natural bom sons — Failure of— It is not t/ie son's performance of 
obsequial rites that saves from Put — T/te father may adopt whom 
he toilL 

Hindu law of adoption based on spiritual necessities.— 

'The Hiudu law of adoyitiun, like that of infieritauco, is baaed upoii 
the spiritual neceaaitiea of a Hindu. 

Karri^e directed to Bonship. — Sonship being indispensable to 
him, hia marriage is mainly directed to that object, with a view to 
the procreation of a fitting person to perform exequial rites and dis- 
charge hia ancestor's debts, or spiritual obligations ; and so important 
are these held to be by Hindus, that if marriage should fail in its 
object, they must have recourse to the expedient of adoption, by 
which a substitute for a natural bom son is obtained. 

Adoption, on failure of a son, as a substitute for one, ia regarded 
as the means of redemption from an instant state of suffering after 
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death. The dread ie of a place called I'ut, or Hell, a place of horror 
to which the Tnam'S of the childless are supposed to be doomed, there 
to be tormented with huager and thirst, for want of those oblations 
of food and libations of water, at prescribed periods, which it is the 
pious, and indeed indispensable, duty of a son to offer. By this 
means he is supposed to save his parent from Put, and is conse- 
quently called puttra, or son. 

Etymology of Fnttra. — The etymology of Fultra, the Sanscrit 
word for "son," shows the necessity that compels every Hindu to 
perpetuate his name. Menu says, " Since the son ftrayate) 
delivers his father from the hell named Put, he was there- 
fore called pultra by Brahma himself." Again, "A son of any 
description should be anxiously adopted by one vho has no male 
issue, for the funeral cake, water, aod solemn ritee, and for the 
celebrity of his name," Smiiti, quoted in Bainaka/ra. 

The ancient law recognised eleven kinds of adopted sons, but now 
the oue or two recognised are dattalca, or the son ffiven, and the 
icrilrima, or son made, which are, generally speaking, the only sub- 
sisting adoptions allowed to be capable of answering the purpose of 
sons, though in some of the northern provinces forms of adoption 
other than that of the Dattaka still prevail. The KrilriDui form of 
adoption prevails in the province of Mithila. In strictness, perhaps, 
this form should be held to be abrogated. But the practice of 
adopting in the Dattaka form should not vitiate a Kritrvma form, 
unless that mode was prohibited by works on law of paramount 
local authority. But immemorud usage legalises any practice. 

Some difference in the several schoolB on adoption. — On the 
subject of adoption there is some difference in tlie several schools. 
The Dattaka Ckmidrika and Dattaka Mimamsa are the two chief 
authorities, and equally respected by all the schools. Nearly all 
schools follow the Dattat.i Chandrika in preference to the Dattaka 
Mimamsa, where these celebrated treatises differ, Thu li'imnad 
c(Wf, 21 May 1868. 

By Hiadn law adopted boh becomes as a natural bom son. — 
To all intents and purposes the adopted becomes as the natural 
born son of the adoptive family, and loses all rights in his native 
family, since he is introduced for religious purposes and benefits, to 
rescue the father from Put or everlasting misery. If the adoption 
be invalid, hia natural rights would remain unaffected, or unless in a 
dwyamiishyayana ,adoption. 

Ezceptiou to Kale. — There is, however, only one exception to 
this rule, and this is the case of an after-bom son. And in this 
case, the natural born son supersedes the adopted sou, who, however, 
receives one-fourth of the share of the after-born son as a considera- 
tion for the injury done him by removal from ^^ own family. 
Should the natural bom son die without male issue, the adopted 
child will succeed to the whole of the property of hia adoptive father, 
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Bnbject to charges elaewliere noticed. See post, " Charges on Pro- 
perty." 

Failing: B0Bi widow may perform obsequies. — Failing a son, a 
Hindu's obsequies may be performed by his widow, or, in defaxilt 
of her, by a whole brother or other heirs, but not with the name 
benefit as by a son. That a son, therefore, of some description, is 
with him, in a spiritual sense, next to indispensable, is abundantly 
certain. But exacted as adoption is, whenever the want exists, in 
terms sufficiently peremptory, it is a right, and not a duty to be 
enforced by the civil power, Buccession to his property being 
in all events provided for, whether he have a son to inherit it or 
not.* 

FreBnmption in &TOor of adoption. — The presumption in favour 
of adoption is strong, for the spiritual welfare of the husband depends 
upon his being represented by a son. 

Evidence of adoption. — Where there is conflicting evidence npon 
the fact of an adoption, much will depend upon the probabilities of 
the case, to be collected from facts as to which both parties are 
agreed : as, in the case of a childless Hindu advanced in years, 
where it was in the highest degree improbable that he could have 
any children by his wives, and he adopted a boy, in despair of having 
issue, who died in his adoptive father's lifetime, the fa^t of hia 
religious tenets, by which his salvation depended upon hia leaving 
a son to perform his funeral oblation, was held to be strong pro- 
bability in favour of such adoption. 

The evidence of witneaaes to the fact of a parol adoption, vrithout 
deed, was contradiototy. The pn-vincial law comts in India held 
that a claimant to the succeBsion as i^opted son had not established, 
by credible testimony, the fact of a.^j, adoption. Upon appeal, 
such decrees were reversed, the court h i^jj^g tiiat the presumption 
in the circumstances was in favour of adoption, and that the evi- 
dence was sufficient to establish the claunt ^^-g ^jjle. 

Natural bom soni.— Of course, if there ^^ natural bora sons, or 
sons born in wedlock, no difficulties as to he-_.s]jip can possibly pre- 
sent themselves in performance of esequial nK^^ 

Failure of — But should male issue fail, V^ ;„ consequence of 
their disqualification for inheritance where thi^ exist, they should 
be incompetent to the performance of funeral n ^^ ([jg^ ^giy impur. 
tant questions arise as to the rights of adoption Q^ggj Hindus. 

It iB not the son's performanoe of obsequial jightg that saves 
from Put — Mr Strange maintains that the mere jpti, ^f n. son, who 
may die immediately after, saves from Put, l,t uj^g i,e ^aay 
nevertheless adopt a son to perform his funeral i^^^ ^kJ jjggp up 
his line. 

In Chitina GaTimian v. Knmara Giiaundan, 1 Jii,(/_ //. c. It., 67, 

• It is on this ground that wills are MUd to be unknown ^ gj^j,, ]^„ gg^ 
pait. "Alienation by Will." 
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.Sir Colley Scotland, C.J., saya, Mr Strange'a argument rests on the 
assumption tha,t it is the birth, or adoption of the sou that delivers 
the natural, or adoptive, father from Put. Surely this is erroneous. 
It is the son's performance of the father's exequial rites, not his 
birth or adoption, that relieves the father from Put. Adoption 
takes place, according to Atri (Dattaka Chandrika), for the sake 
of the funeral cake, water, and solemn rites. According to Menu 
(and Dattaka Miman.) for these objects, and also for the celebrity 
of the adoptive father's name, but not for the silke of the sup- 
posed efficacy of the mere act of adoption. If, then, the saving 
virtue lies solely in the performance of exequial rites, Mr Justice 
Strange's doctrine of the total expenditure ou the natural father 
of the efficacy of the son's birth does not seem to warrant his 
conclusion. The adoptive son may well perform his adoptive 
father's rites, and in certain cases it appears, when he is dwya- 
muchyayaua {i.e., the son of two fathers), those uf bis natural father 
also. See observations ou this case, post. 

The Father may adopt whom he will.~We shall consider the 
subject under the following heads ; — 

1. Who may adopt. 

2. Who cannot adopt. 

3. Who may give. 

4. Who may be adopted. 

5. The effect of adoption. 

6. The mode of adoption. 



WHO MAT ADOPT. 



SonUas man — Consent of wife — JVkether afat/t^r, liaving given away 
an only eon, may adopt anot/ier — WTio included in, legitimate issue, 
son, grandton, and great-grandson — Grandson by daughter — Two 
individuali cannot adopt the same »on—Unele cannot adopt a 
nephew already given in adoption to another — The adoption imist 
be valid tuhen made — Where male issue incompetent to theperform- 
ance of funeral rites — Saceessive adoptions — Undivided brothers. 

SonlesB man.— Any Hindu may adopt, who is destitute of male 
issue competent to the performance of his funeral rites, or, as it is 
expressed, for the sake of the funeral'cake, water, and solemn rites, 
and celebrity of Ms name, and redemption from debt to hia pro- 
genitors. A man is destitute of male issue, to whom no son has 
been born, or whose son has died. None can adopt, therefore, who 



have male issne competent to thepcrfur 
At the moment of birth a man becouiu^ 
absolved from debt to hia progenitors. 

Coment of wife. — The eonaent of a wife to the adoption of a 
son by her hiiBbaud {a childless liindu) ia not essential to the 
validity of the adoption. Adoption ib an act of the husband alone, 
although the wife may join in it, and although it may iuure for the 
benefit of both. 

Whether a father, having given away an only son, may 
adopt another.— The benefit of the snn may form a consideratiou 
with a father for giving him in adoption. Thua, he may he him- 
self without the means of providing for hia sun, and may conae- 
quently, for the lad's interests, be induced to give him in adoption 
to one who is aonlesa, bnt poaaosaed of property. Being thua deprived 
of the moat fitting person to perform hia exequial rites, there aeema 
to be no objection to his adopting a aoD for that purpoae. 

Who included in legitimate issue, son, grandaon, and great- 
giaadson. — "Male iaaue " comprises three generations — viz., the 
aon, the grandson, and the great-grandson, i.e., the son's grandson. 
All stand in the relation of aons for the purpoaea of inheritance and 
religious ceremonies. Where there is, therefore, a son's aon or 
grandson, adoption is not necessary ; and not ouly is it not necessary, 
but the BOO being dead, adoption would operate prejudicially to 
their rights of inheritance. 

It therefore results, that one only destitute of a grandson or 
great-grandaon may adopt. 

Urandson by daughter. — It has been doubted, says Mani. in 
bis Frindjplea of II. L., note, by the author of the Coiisidcrationt, 
whether a grandson by a daughter ia within the above rule ; but 
there is no solid foundation on which such a doubt can rest. It 
must have ariaen from the indiscriminate use of the word {" grand- 
son'') in the English translationa, as applicable to the daughter's 
son, as well as to the son's son. Mr Satherlaiid, in hia Sr/napsis, 
infers, and jostly, that if male issue exist who are disqualified 
' by any legal impediment (such as loss of caste) from the per- 
formance of exequial rights, the affiliation may legally take place. 
In the SummaTy of Hindu Law, it is laid down as a rule that the 
insanity of a begotten son would not justify adoption by a parent ; 
but to this and other general positions laid down in that work, 
I cannot altogether accede. Ii'or instance, it is stated that the 
Puna Shaslris do not recognise the neceaaity that adoption 
should precede marriage; that a younger brother may be adopted 
by an elder one ; that the youngest aon of a family can- 
not be adopted, &c., &c. ; for noue of which can I find authority, 
though undouijtedly the whole of these positions may be just when 
applied to that side of India, as founded on the kx tuei or imme- 
morial cuatom. 
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Tto indiTidnalB cannot adopt the same son. — Tbe eame person 
muat not be adopted by two iudiyidualH, except in the c.tae of one 
nephew by several uncles, tho whole brothers of his natural father, 
SiUher. Symj). 

Uncle cannot adopt a nephew already given in adoption to 
another. — It may be inferred that a legal impediment would esdat 
to the affiliation by an uncle of a nephew, whom hia father liad given 
away in adoption as a Sudlia Dallaku, who retains no filial relation 
to hia natural father, Sutltei: Si/nop, Head 2d. 

The adoption must be valid when made. — The ado]jtion must 
be valid when made, for its inherent defects cannot be cnred. 

Where male issne incompetent to the performance of foneral 
rites. — If a man have male issue, who, however, from any reason, 
sueh as degradation from caste, insanity, disease, isc. , are incompetent 
to the performance of fnneral rites, to all intents and religious pur- 
poses he is without issue, and may therefore adopt. 

Sucoegsire adoptions. — Whatever reasons require the adoption 
of one, also allow succeeding adoptions to be made when the pur- 
poses of the first fail, as when the first dies without issue or adoption. 
But only one adopted son can be taken at a time, and he suc- 
ceeds to all the property of hia adoptive father. 

In Ilungama v. Atchama and Atchaina v. Ramanadka, 4 Moore's 
/». Ap. 1, the Privy Council held that a second adoption of a son, 
the first living, was illegal and void. 

This case lu^ been acted on Sudanund Mohapaitur v. BonomaUee, 
I Bmg. H. C. E., 317. Although no second adoption can be made 
during the life of the son first adopted ; and though no adoption 
can be cancelled or annulled for any purpose whatsoever which 
would not justify a disinheritance ; yet in case of death, diainheri- 
tance, or the like, another may be adopted, because in suoh case the 
very objects of adoption would be frustrated. 

Undivided brothers. — Adoption is made quite regardless of the 
rights which may be injuriously affected by it as by one of two 
undivided bmthers. 

Section III. 

WHO OASSOT ADOPT. 

Unmarried men. — Wife or Widow — When to be adopted — Verbal 
authority — Widow under authority granted ig minor ward 
taithoul aulhvi-itff of Court of Wards — Dawing ffirls — DUquali- 
f>fing drcuvatanca — Minor — Lunatic — Oiit-ooite, 

Unmarried men. — Sir Tlwrtias Strange says, the necessity of the 
thing applies whether a mau be single, married, or a widower, since 
to all equally his future state, according to his conception of it, is of 
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the last importance. If with the Hlndua tlie competency of a 
single man to adogit do not appear to rest upon much authority, 
it is probably owing to the universality of eariy marriages be- 
tween both Hexes, which makes celibacy exceptional, Sulkerland'i 
St/nopsis. Mr Justice Stiimge in his Manual, takes a different 
view. He says, an unmarried man cannot make an adoption ; 
but for this he cites only a Pundit's opinion. Again he says, 
uumamed males, of whatever age, and females, whether married or 
unmarried, are not in danger of Put. No adoption on their account 
is hence necessary, neither would such adoption be valid ; but for 
this no authority is cited. It has been held by the High Court of 
Madras, that an adoption by a widower is valid according to Hindu 
law. See observations on this case in Gradi/s Hindu Law, p. 31. 

Wife or widow. — A wife or widow may adopt on behalf of her 
husband, but on the authority of the husband only, given during his 
life and for his benefit ; the child being adopted to him, and not to 
herself. The adoption having taken place, the adopted becomes son 
to both, and is capable of performing funeral rites to both. But in 
Anandayi alias Kunjara Natehiar v. Sani Parvatavardani Nalckiar, 
2 Mad. H. C. M., 206 (the liamnad case), it was held that a widow 
can adopt a son without the consent of her husband, according 
to Hindu law ; and that where a widow adopted a son, with assent 
of the majority of the surviving kindred of her husband, the adop- 
tion was valid. But if the requirements of the consent of the sapindas 
is anything more than a moral precept, the assent of any one of 
them will sufBce, 

This decision came upon appeal before the Privy Council on the 
Zlst of May 18C8, when their Lordships, in delivering judgment, 

" The principal contest has been upon the broad and general 
question, whether by the Hindu law, as current in what is known 
as the Dravada country (wherein Ramnad is situate), a widow can 
adopt a son to her husband without his express authority ; and if 
BO, by whose assent that defect of authority must be supplied. 

" Their Lordships think it will be convenient to consider in the 
first place how this question really stands upon the authority of 
Mr Culehrookt and Sir Tkomas Strange. 

" Mr Colebrooke't note on tlie Mitacahdra (chap, t., sect. 2, art. 
9), which has been much discussed, clearly involves three proposi- 
tions ; — 1. That the widow's power to receive a son in adoption, 
subject to some conditions, is now admitted by all the schools of 
Hindu law, except that of Mithila. 2. That the Bengal (or Gaura) 
School insists that the widow must have the formal permission of 
her husband in his lifetime. 3. That some at least of the other 
schools admit the adoption to be valid, if made by the widow with 
the assent of her husband's kindred. The two £rst propositions 
are admitted ; but it has been argued for the appellauts, that on 
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e tme conatruetion of this note, Mr Colehrook^s authority for the 
Inst proposition is limited tu the Mahratta School, in which the 
treatise caUed the Mayucha is the predominiuit authority. Ba- 
lamhkatta, however, whom he cites as au authority for a power of 
adoption in the widow, wider even than that expressed in the third 
proposition, was a commentator of the Benares School, And the 
several notes of Mr Colebrooke, at pp. 92, 9G, and 1 15 of the 2d 
volume of Stranpe's Hindu Law, aeem to their Lordships to show 
conclusively that he considered the doctrine embodied in the third 
proposition to be common ' to the followers of the MUacshdra in 
th» Benares as well as in the Mahratta School,' and as such to be 
receivable aa the law current in the Zilla Vizagapatam, which lies 
within the northern or Andhra division of the Dravada country. 

" Again, Sir Thomas Strange's statement of the law is clear and 
unambiguous. He says, ' Equally loose is the reason alleged against 
adoption by a widow, since the assent of the husband may be given 
to take effect, like a will, after his death ; and according to the doc- 
trine of the Benares and Mahratta Schools prevailing in the Penin- 
sula, it may be supplied by that of his kindred, her natural 
guardians ; but it is otherwise by the law that governs the Bengal 
provinces.' 

" Their Lordships entertain no doubt that the term, ' the Penin- 
sula,' as used here, and other passages by the same author, denotes 
that part of India which is south of the line drawn from Ganjam to 
the Gulf of Cambay, and includes the whole of the Dravada district. 
The learned counsel for the appellants, however, appeal from Sir 
Tlumas Strange as a text writer, to Sir Thomas Strange as a judge, 
and cite his dictum in PUlai v. PUlai (2 Slmnge's Notes of Cases, 
p. 103), as apposed to this passage. In that case, Sir Thomas 
Strange, after citing the test of Vaiishta, says : ' Hence it may be 
inferred, what appears confirmed by opinions of living Hindu 
lawyers, and by every case of the kind we are acquainted with, that 
the consent of the husband is indispensable to adoption into bis 
family.' But this passage does not alter the view which their Lord- 
ships have already expressed as to the effect of the matured authority 
of Sir Thomas Strange. The precise question which is now under 
consideration was not in issue in that case, where there was a 
written authority from the husband, and where the roal issue was, 
whether the widow could udopt a boy not designated in that written 
authority. Again, the case was decided in 1801, at a time when 
the ancient authorities of Hindu law were far less accessible to a 
European judge than they have since become. And Sir Thomas 
Strange, in his work composed twenty years later, says of this very 
case of PiUai v. Pillai, that it was discussed on comparatively ijn- 
perfect materials ; that the public was not then possessed of the 
extensive information contained in Mr Colebrooke's translation on the 
law of inheritance, and the treatises on adoption since translated by 
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Mr SutherUind, to say nothing of the MS. materials that cs 
Beqaently to his own handfl, and which had contributed largely to 
every chapter of his work. There can, therefore, be no doubt but 
that the passage in hia book contains the matured opinion of Sir 
Thomas Sir<mge, and that it muBt be treated as an authoritative 
(teelaration of that opinion controlling hia dictom in Piilai v. Pillai. 

" HavHig thus ascertained what was the opinion of two of the 
highest European authorities upon this question of the Hindu law 
current in the south of India, their Lordships have nert to consider 
whether any sufficient reason haa been assigned for treating that 
opinion as unfounded. 

" The remoter sources of the Hindu law are common to all the 
lUfferent schools. The process by which those schools have been de- 
veloped seems to have been of this kind. Works universally, or very 
generally received became the subject of suhaequent commentaries. 
The commentator put his own gloss on the ancient text ; and his 
authority having been received in one and rejected in another part 
of India, schools with conflicting doctrines arose. Thus the Miiae- 
sliAra, which is universally accepted by all the schools except that 
of Bengal as of the highest authority, and which in Bengal is 
received also asj of high authority, yielding only to the Daya 
Kh&ga in those points where they differ, was a commentary on the 
ftutitvtes of Tajna/salchya ; wid the Daya B/i^a, which, wherever 
it differs from Uie MUaohdra, prevails in Bengal, and is the founda- 
tion of the principal divergencies between that and the other schools, 
equally admits and relies on the authority of Yajjiavalchi/a. In like 
manner there are glosses and commentaries upon the Mitacxhdra, 
which are received by some of the schools that acknowledge the 
supreme authority of that treatise, but are not received by all. This 
very point of the widow's right to adopt is an instance of the process 
in question. All the schools accept as authoritative the text of 
VanAta, which says, ' Nor let a woman give or accept a son unless 
with the assent of her lord." But the Mithila School apparently 
takes this to mean that the assent of the husband mnst be given at 
the time of the adoption, and, therefore, that a widow cannot receive 
a son in adoption, according to the Dattaka form, at al!. The 
Bengal School interprets the text as requiring an express permission 
given by the husband in hie lifetime, but cajxible of taking effect 
after his death ; whilst the Mayaclia and Kouslvbhn treatises 
which govern the Mahratta School, explain the test away by saying 
that it ap^ilies only to an adoption made in the husband's Ufetime, 
and is not to be taken to restrict the widow's power to do th«t whicli 
the general law prescribes as beneficial to her husband's soul. Thus 
upon a careful review of all these writers, it appears that the differ- 
ence relates rather to what shall be taken to constitute, in cases of 
necessity, evidence of authority from the husband, than to the 
authority to adopt being independent of the husband. 



OS ADOPTIOK. 39 

"The duty, therefore, of a, European judge, who ia \inder the 
obligation to administer Hindu law, is not bo much to inquire 
whether a, disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it baa been received by the par- 
ticular school which gorema the district with which he has to deal, 
!Lnd has there been sctnctioned by usage. For under the Hindu 
system of law, clear proof of usage will outweigh the written text of 
the law. The respondent Ramaliaga insists that, tried by either 
test, the prupoaition for which he contends will be found to be correct. 

" The industry and research of the counsel in the courts below 
have brought together a catena of texts, of which many have 
been taken from works little known and of doubtful authority. 
Their Lordships concur with the Judges of the High Court in declin- 
iug to allow any weight to these. But the highest European autho- 
rities, Mr CoUbrooke, Sir Thomoi Strange, Sir William Ma/maghten, 
all concur in treating as works of unquestionable authority in the 
south of India, the Mitac^idTa, the Sviriti Ghandriha, and the 
Madhavi/am, the two latter being, as it were, the peculiar treatises 
of the southern or Dravada school. Again, of the Dattaka Mimatua 
of Jfanda Pandka, and the Dattaka Ghajidrika, two treatises on the 
particular subject of adoption, Sir William Maenaghtea eaya that 
they are respected all over India ; but that when they differ the 
doctrine of the latter is adhered to in Bengal and by the southern 
iurists, while the former is held to be the iofallibie guide in the 
provinces of Mithila and Benares. The Dattaka Mimanga, by the 
author of the Madhavyam, is also recognized as of high authority in 
the south of India by Mr Ellis, in bis note at page 108 of the 2d 
volume of Strange. 

" Of these treatises, the Mitae&hdra is silent on the point in ques- 
tion. The Dattaka Mimama of Nando, I'andita (sec. 1, arts. 15 to 
18, and arts. 27 and 2a) ia opposed to the respondent's view of it ; 
but it seems equally opposed to an adoption by a widow under any 
circumstances. The Dattaka Chattdrika (sec. 1, arts. 31 and 32) 
allows a. widow to give a son in adoption where her husband has 
not forbidden her to do so, implying his assent from the absence of 
prohibition. The Smriii Chandrtka also permits a mother to give 
her son, if she be authorised to do so by an independent male. 
And it is argued that what these two last anthoritiE^s lay down 
concerning a widow's right to give, must, by parity of reasoning, 
be taken to be laid down concerning her right to receive a son in 
adoption. The Madhavyatit (if that term is confined to the Para- 
sara Madkaviya, and does not embrace all the works of Vidya 
Naraiiuamy) seems also to contain no direct determination of the 
point in question ; but the Dattaka. Mimanaa of that author clearly 
and explicitly declares the right of the widow to adopt with the 
authority of bet fatlier-in-law. and whatever otiier kinsmen of her 
husband may bo comprehended under the et rtetera. It cannot, 
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therefore, be said that the proposition laid down by Mr Colebrooke, 
and adopted by Sir TJiomas Strange, is not supported by at least 
one of the original treatieea of undoubted authority in Dravoda. 
The Dattaka Mimama of Sri Mama Pandila, who ia stated by the 
Judges of the High Court to be an authority very generally cited in 
the south of India, also confimis the proposition. 

" Their Lordahipa have excluded from their consideration of what 
is the positive law of Dravada, the peculiarly Mahratta treatises 
(the Mayueha and Koiitluhha) : and also the Viro Miirodaya, which 
is a treatise of especial authority at Benares. It must, however, be 
admitted, that the fact of the reception of the doctrine in question 
by echoola so closely allied to that of Dravada, ia in favour of the 
hypothesis that it also obtains in the tatter, and streugtiiens the 
authorities which directly support that hypothesis. 

" The evidence that the doctrine for which the respondents contend 
has been sanctioned by usage in the south of India, consists partly 
of the opinions of Pandits, partly of decided cases. Their Lordships 
cannot but think that the former have been too summarily dealt 
with by the Judges of the High Court. These opinions, at one 
time enjoined to be followed, and long directed to be taken by the 
courts, were official, and could not bo shaken without weakening 
the foundation of much that is now received as the Hindu law in 
various parts of British India. Upon such materials the earlier 
works of European writers on the Hindu law, and the earlier deci- 
sions of our courts, were mainly founded. The opinion of a Pundit, 
which is found to be in conflict with the translated works of author- 
ity, may reasonably bo rejected ; but those which are consistent 
with such works should be accepted as evidence that the doctrine 
wliich they embody has not become obsolete, but is still received as 
part of the customary law of the country. A considerable body of 
these futwahs or opinions is collected in the third part of what has 
beea called throughout the argument in this case the ' green book.' 
It is not necessary to consider whether they can all of them be sup- 
ported to the full extent of what they affinn. But they show a 
considerable concurrence of opinion to the effect that where the 
authority of her husband is wanting, a widow may adopt a son witli 
the assent of his kindred in the Dravada country. 

" The decided cases, exclusive of those in the Bombay Presidency, 
which may be taken to bo governed by the Mityvcha, are certainly 
not many. But there ia at least the case O, decided by the late 
Sadder Court of Madras, and there are the French cases, which 
ought not, their Lordships think, to be wholly disregarded as recog- 
iiitiona of the law prevailing in the south of India. They are to 
be relied on in this case as affording evidence of a long-continued 
series of opinions officially given, and judicially received, which 
were adopted aa the ground of decision, showing a continued and 
recognised existence of a doctrine, which suffices to remove from 
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i opinions of tile Pundita in this case every Buspicion of being 
opinions given to support the interests or judgmenta of otJiere. 
Against these authorities the appelianta have invoked that of the 
case in 2 Knafp, p. 203. But what was, in fact, decided by the 
very guarded judgment delivered by the late Lord Wenslei/dale in 
that case ! It was that, according to the native text-writers 
— including probably VasUkta, certainly iacluding the Daltal-a 
Mimama of Nanda J'andita — the aiithority of the husband was a 
requisite to a valid adoption ; that the strictness of the law had 
been in many districts, and particularly in the Mahratta States, 
relaxed or modified by local usage, but that it had not been 
established to their I-ordshipa' satisfaction that that relaxation had 
extended to the particular district of Etawah, in Upper India. 
Disclaiming, therefore, the intention to decide what was the law in 
other parts of India, their Lordships held that they could not say 
that the law in that district did not require the direction of the 
husband in order to the vahdity of an adoption, which it was necea- 
Hftiy for them to do in order to reverse the judgment of the court 
below. It is clear that that decision was not intended to govern, 
and cannot be taken to govern, a case arising in the south of India. 

" Upon the whole, then, their Lordships are of opinion that there 
is enough of positive authority to ■ warrant the proposition that 
according to the law prevalent in the Dravada country, and particu- 
lariy in that part of it wherein this Bamnad zemindary is situate, 
a Hindu widow, not having her husband's permission, may, if duly 
authorised by his kindred, adopt a sou to him. And they think 
that that positive authority affords a foundation for the doctrine 
safer than any bnilt upon speculations touching the natural de- 
velopment of the Hindu law, or upon analogies, real or supposed, 
between adoptions according to the Dattaka form, and the obsolete 
practice, with which that form of adoption co-existed, of raising up 
issue to the deceased husband by carnal intercourse with the widow. 
It may be admitted tliat the arguments founded on this supposed 
analogy are in some measure confirmed by passages in several of the 
ancient treatises above referred to, and in particular by the Dattaka 
Mimajisa of Vidya Narainsamy, the author of the Madhavyam ,- 
but as a ground for judicial decision these speculations are inad- 
misBible, though as explanatory arguments to account for an actual 
practice they may be deserving of attention. 

" It must, however, be admitted that the doctrine is stated in the 
oid treatises, and even by Mr Colehrooke, with a degree of vagueness 
that may occasion considerable difficulties and inconveniences in its 
practiced application. The question who are the kinsmen whose 
assent will supply the want of positive authority from the deceased 
hnsbaud, is the firet to suggest itself. Where the husband's family 
is in the normal condition of, a Hindu family— i.e., undivided — 
that question is of comparatively easy solution. In such a case the 
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widow, under the law of uU the schools which admit this d 
jiowor of adoption, takes no interest in her husband's share of the 
joint estate, except a right to muintenance. And though the father 
of the husband, if alive, might, as the head of the family and the 
natural guardian of the widow, be competent by hia sole assent to 
auth'TiSii an adoption by her, yet, if there be no father, the consent 
of all the brothers, who, in default of adoption, would take the 
huabiittd'a share, would probably be required, since it would be unjust 
to allow the widow to defeat their iutereet by introducing a new 
co-parcener against their will. Where, however, as in the present 
case, the widow has taken by inheritance the separate estate of her 
husband, there is greater cdfficulty in laying down a ru!e. Th« 
power to adopt, when not actually given by the husband, can oidy 
be exercised when a foundation for it is laid in the otherwise 
neglected observance of religious duty, as understood by Hindus. 
Their Lordships do not think there is any ground for saying that the 
consent of every kinsman, however remote, is essential. The assent 
of kinsmen seems to bo required by reason of the presumed inca- 
pacity of women for independence, rather than the necessity of 
procuring the consent of all those whose possible and reversionary 
interest in the estate would be defeated by the adoption. In such 
a case, therefore, their Lordships think that the consent of the father- 
in-law, to whom the law points as the natural guardian and 'vener- 
able protector' of the widow, would be sufficient. It is not easy to 
lay down an inflexible rule for the case in which no father-in-law is 
in existence. Every such cose must depend upon the circunlstances 
of the family. All that can he said is, that there should be such 
evidence of the assent of kinsmen as suffices to show that the act 
is done by the widow in the proper and bmm fide performance of a 
religious duty, and neither capriciously nor from a corrupt motive. 
In ^is case no issue raises the question that the consents were 
purchased, and not bond Jule attained. The rights of an adopted 
son are not prejudiced by any unauthorised alienation by the widow 
which precedes the adoption which she mokes ; and though gifts 
improperly made to procure assent might be powerful evidenoe to 
show no adoption needed, they do not in themselves go to the root 
of the legality of an adoption. 

"Again,itappearBto their Lordships that inasmuch as the author- 
ities in favour of the widow's power to adopt with the assent of her 
husband's kinsmen, proceed in a great measure upon the aasumption 
that his assent to this meritorious act is to be implied wherever he 
has not forbidden it, so the power cannot be inferred when a pro- 
hibition by the husband either has been directly expressed by him, 
or can be reasonably deduced from his disposition of his property, 
or the existence of a direct line competent to the full performance 
of religious duties, or fnmi other ciijcum stances of hia family which 
afford no plea for a supersession of heirs on the ground of religious 
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obligation to adopt a son in order to complete or fulfil defective re- 
ligiiiua rites. 

'' Their Lordahips having thus stated the conclusions towhich they 
have come upon the general qnestion of taw involved in these ap- 
peals, will now consider whether the High Court of Madras has 
correctly applied that law to the facts of the present case. 

"They are of opinion that both thecourtabelow were right in hold- 
ing that the collateral kinsmen of Earaasami were to be ibnnd in the 
Taver family, of which the printed pedigree forms part of the record. 
According to Hindu law Ramasami was the son, though by adop- 
tion, of Annasami ; and he again was the son, though by adoption, 
of the first Ramasami, who was a Taver ; and the heirs of Bama- 
sami, in the absence of descendants, wei'o traceable upwards tiirongh 
these two persons, as if they had been his natural ftither and grand- 
father. There is no ground for saybig that this, the legal conse- 
quence of the successive adoptions, wos affected by the assumption 
of the name of Satoopati, the family name of the ancient Zemindars 
of Ramnad and of Mangalaswari, the grantee of the Zemindary. It 
b to be observed, however, that this line affords none but very re- 
mote kinsmen, if their relationship to Bamaaami be calculated on 
tlie principle just stated. The nearest of them, Motoosamy, would 
on that principle stand in a degree of relationship to Ramasami 
which, according to the rule of the Mitaeslida-a (cap. 2, sec. 5, art. 
G), would exclude him from the category of Sapindas, and place him 
in that of 8amAn6dacas, or those connected only by a libation of 
water, and a common family name. He was, however, the natural 
brother of Annasami, and that circumstance might strengthen his 
title to be considered, in the absence of nearer connections, the 
natural male protector of Ramasami's widow. Agaiu, the person 
who really filled the office of protector, and that by the express ap- 
pointment of Ramasami, was, up to the time of her quarrel with her 
daughter-in-law, Mootoo Verayee. Nor is it by any means unusual in a 
Hindu family to find the mother-in-law occupying a position of con- 
siderable power and importance. Moreover, she was unquestionably 
the heir to the property nest in succession to Purvata, after the 
failure of Ramasami's descendants. It therefore appears to their 
Lordshipe that in this state of the family the assent of Mootoo 
Verayee, of Motoosamy, and of the other persons who are proved 
beyond all question to have assented, was sufficient to legitimate the 
adoption, even if the evidence has failed to prove the consent of the 
yet remoter kinsman Kamrajah Taver. 

" It has been argued, however, that even if this adoption would 
have been regular had Ramasami died childless and intestate, his 
arzi relating to the management and descent of the Zemindary 
contains an indication of his intention that his daughters and 
their descendants should be his siiccesaors and representatives, which 
ought to be taken to imply a virtual prohibition of the act of adop- 
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tion by hia widow. Their Lordships cntmot accede to this arga- 
luent. Bamaaami, no doubt, intended to be represented hy hia 
daughters' line, should that line continue. But he made no express 
provision for its failure, and the same reasons which justify a pre- 
sumption of authority to adopt in the absence of express permission, 
are powerful Co exclude a presumptive prohibition to adopt when on 
a new and unforeseen occasion the rehgious duty arises. His widow 
has not claimed a power to adopt, except on ike happening of the 
contingency for which her husband omitted to provide. And her 
power so limited, not having been qualified by his disposition, must 
be determined by the general law. 

" Another argument for the nppeUanta was founded on the at- 
tempted adoption of a son, Annasami, by Dorarajah. That person 
is not a party to either of these suits ; he has not impeached the 
adoption of the respondent Kamalinga ; he has, on the contrary, 
supported it as a witness. Nothing decided by the decrees under 
appeal can prejudice his rights, if he has any, under an adoption 
which the revenue authorities at tbe date of it seem to have treated 
as illegaL Their Lordships have not before them the necessary 
materials for determining whether that adoption was, in fact, valid or 
invalid ; or whether, if valid, it would have any, and what effect, 
on the title of the respondent Kamalinga. In that state of things 
neither of the present appellants can be allowed to insist on this sup- 
posed ju* iertii hs an objection to the decrees which they impeach. 

" Their Lordships have therefore cume to the conclusion that these 
decrees and the judgment on which they proceed are subatantially 
right in so far as they affirm, as between the parties to this litiga- 
tion, the validity of the adoption by Purvata of the respondent 
Kamalinga. 

" They also think th;it there is no foundation for the other and 
n)inor abjection token by the collector to the decree of the 18th of 
March 1861, on the ground that it asserts a power in Purvata to 
uiienate or affect the Zemindary beyond her life-intercBt. Her 
power of alienation is expressly stated to be ' subject to the provi- 
sions of Hindu law ; ' and tbe only object of that part of the decree 
was to affirm her right to exercise that power within the limits pre- 
scribed by the Hindu law, free from the control of the Qovernment 



" Their Lordships are further of opinion that there are no grounds 
for impeaching the decree of the 12th of April 186 1, in so far as it 
found that the appellant Kunjara stood in the relation only of step- 
iiiotfaer to Bamasami, and therefore could have no right to inherit 
his estate. They think that this conclusion is supported by the 
Document No. dS, at page 55, which expressly states that Rama- 
siuni was adopted by Annasatiii and Mootoo Verayec unanimously. 

" Upon the cross appeal their Lordships have only to observe that 
the quaiitam of maintenance is a question with which the Courts of 



ON ADOPTION. 4^> 

India, having local knowledge, and being conversant with the habits 
of native familiea, are peculiarly campetent to deal ; and that strong 
grounds shonld be shown to justify any interference by this cum- 
mittee with their discretion in that matter. And their Lordships 
see no reason for questioning the soundness of the discretion ezer- 
ciaed by the High Court of Madras in the present case." 

In Madras the Pundits have expressed an opinion that the widow 
may adopt with the consent of the husband's relatives. 

In Bengal the husband's assent seems indispensable ; so like- 
wbe in Benares. See the judgment of the Privy Council in the 
Hamnad case, supra, p. 36. 

In Behar permission of the husband ia necessary, and leave from 
the husband's kindred is not sufBcient. See judgment of the Privy 
Council in the Hamnad case, tupra. 

In the Mahratta School the Mayucka and Ktnigtublm treatises 
explain the texts away by saying that it applies only to an adoption 
made in the husband's lifetime, and is not to be taken to restrict 
the widow's power to do that which the general law prescribes as 
beneficial to her husband's soul. See the judgment of Privy 
Council in the Hamnad case, supra. If the husband specify any 
one child, she can only adopt that one. 

It is doubtful whefier she may adopt a second in the event of 
the death of the first. 

If a particular child be named by the husband, and he dies 
before, or after the appointment, there would be reason for con- 
tending that her authority has been exhausted, and that she had 
not the power to adopt another; but if she can adopt without his 
consent, there seems no reason why she should not on the death of 
the first adopted son make a second adoption. 

If a general authority be given, she may adopt whom she pleases 
and whenever she pleases, although the boy be not in existence at 
her husband's death. 

When to be adopted. — -In the Hamnad Zemindary case, the 
adoption did not take place for a period of twenty years after the 
husband's death ; but decorum and propriety require it to be done 
immediately after his death. If no authority be given. Sir Tkoiaas 
Strange says, that by the law of the Benares and Maharashtra 
Schools, the assent of the kinsmen after any lapse of time is suffi- 
cient and necessary. 

Verbal authority. — The authority may be given in words in any 
form whatever. 

Widow under authority granted by minor ward without 
authority of court of warcu, — A Hindu minor, and ward of court, 
authorised his widow, without obtaining the consent of tlie Court 
of Wards, to adopt a son,— held that the adoption was invalid. 

Daaciug girls. — Dancing girls are perinitttd to adopt females 
only. See poal. 
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DiBqnali^jring circnmstancei. — A doubt might be entertained 
aa to the validity of adoption by a bEnd, impotent, or other person 
disqualified from inheriting. The more correct opinion, however, 
appears to be that aucii adoption would be good, though it aegma 
reaaouable that one excluded from the inheritance should confer no 
right of inheritance on the adopted, of which the adopter is debarred 
by law, S-atherland's Si/nop., Head iv. 

Minor. — For the most part a minor being married may adopt. 
See 9 Moore's In. Ap. 293, where the adoption by a minor was held 
invalid for want of permission of the Court of Wards. 

A Innatio. — A lunatic cannot adopt, because an act of assent 
is necessary, there being a formal contract between the two 
fathers. 

An out-oaste.— An out-caste cannot adopt^l. EecausQ he ia in 
so helpless a state as to the future that no adoption would beueht 
him; 2. Because he cannot inherit; 3. Because the principles of 
Hindu law affect those only who are Hindus. But now under the 
Emancipation Act, xxi. of 1850, these rules do not apply. That 
Aet declares, that so much of the law and usages now in force 
within the territories, subject to the E. L Co., as inflicts on any 
person forfeiture of rights or property, or may be held in any way 
to impair, or affect any right of inheritance by reason of hia or her 
renouncing, or having been excluded from the communion of any 
religion, or being deprived of caste, shall cease to be enforced as 
law in the courts of the E. L Ca, and ia the courts established by 
royal charter within the sold territories. 



T/ie Father— Motlier—Brot/ier— Uncle. 

The fiither. — Any one who has absolute authority over the 
child, e.ff., the father, may give him in adoption. " He whom hia 
father or mother with her husband's assent gives to auother aa hia 
won, provided that the donee have no isaue, if the boy be of the 
same class and affectionately disposed, is considered aa a eon given, 
the pft being confirmed by pouring water." 

The mother. — The consent of the mother is not neceasary. She 
cannot give her child in adoption without the consent of her hus- 
band, unless he be dead or otherwise incapable of giving hia 
aanction ; but in cases of urgent distress and necessity, the assent 
of the husband may be presumed; or, when he is civiliter mortuua, 
as by permanent emigration, entering a monaetery, &c., the mother 
may make the gift. Sir Wiliam. U. MaatnghUn, says, the only 
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ezception to the iihove rule: of Meou thiit has been proponnded 
by the commeutHitors is contained in the Dattaka Mimarua, sbi^ 4, 
§ 12, which refers to the gift of her sod by a widow during & Beosim 
of calamity. But in the Rarnnad case (P. 0. 21 May 1868), it 
IiBs been held that iu the Dravada couutiy the widow may adopt 
with the consent of her venerable preceptor, &a., ante p. 36. 

According to Madana the disjimetive " or," in Menu's test, 
meaua that if the mother be not present, the father alone may giye 
liim away, and if the father be dead, the mother ; but if both be 
alive, then both. 

The brother.— Though Mr Morleij mentions a caae where an 
elder brother was allowed to give a younger one in adoption after 
the death of the father, Strange, J., deiiies this to be law, and 
with Borne reason, for the rights of both are co-ordinute; and 
further, it is necessary that the rights of the child should be 
protected against the attacks of a designing brother. See Orpttaa, 

When both parents are dead, the elder brother cannot give his 
brother iu adoption. Sue Orplian, post. 

The ancle. — For the same redaou au unclii cannot give a nephew 
awiiy. 



Who mat bb Adopted. 

Must he tlie son of a woman whom tlte adapter might have married — 
ReJUctioii of a son — Brotltet'a son — Sister t son — Dany/Uet^s son 
— ExeepHoas to the rule — Only son — T/w Jitult of the authorities 
— D-wjf<tmadiya)/ana — Orplum—IlUgitimate son — Whetiiir an 
adopted son may he given in atfopfi'ore — Same caste as adopter 
— Sa,me gotra or family — Natural brother — A girl — Age ban 
adoption — Tonsure, removal of — Oopanayana — Whetker illegal 
adoption cvrabU — MajTiage—Sudrcu. 

He mnat be the son of a woman whom the adopter might have 
married. — The ruling canon here ie, that no boy can be adopted 
with whoso mother the adopter could not have married. The 
reason aaaigned being that the son must, by physical posaibility, be 
as like the natural child as may be managed. A. mole child nloue 
can be adopted, not a female, except by dancing girls, pouL 

Hefleotioii of a son. — Ue must be " the reflection of a son," and 
that is interpreted to mean the Bop of a woman upon whom, if he 
were begotten by the adoptive fiither, he would uot be the produc- 
tion of an incestuous intercourse. It is explained in Dalt. Miman. 
to be "the capacity to have sprung from the adopter himself, 
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b an afpMHtmaii to raiee issae rm amAhers vile, a 
caae at s Km of a brother, * near or distant biniiinm , and so tot 

Aeeoniiii^lj, the brother, paternal and matema] 

dao^ttei'a Km, and that of the BStsr, are excluded, exi _ 

SodtM {wet pott), for the adopter could not be the faciei- of anj of 
tfaem wiAont eonimitdng incest. 

Brottn^ MML — It is trae that a brother's son inhents. and per- 
fonna cbteqaies to his nnde djing without preferable heirs ; but 
that it is as fait nepbev, not he his son, and the spiritual efficacy in 
the ooe case and in the other is considered to be different To 
rtada him a Bubstitiite for a son, he must have been fiUated. 

The epiritoAl efficacy does not appear to differ ; for if we look at 
the t«xt« upon the E'abject, we shall Sad that " if one among brothers 
of the whole blood be poeseesed of male isEne. Menu pronounces 
tiiat they are alt &thers of the same by means of that son." See this 
enbject diacuBsed in (iradyt Miiidu Late of lyJierUanee. 

Bister's son. — " The danghttr's son and the sister's son are de- 
clared to be the sons of Sndras, and may be affiliated by Sndras. 
In Madras a danghter's or sister's son may be adopted. Such adop- 
tions are allowed to all classes, at all events when no others are 
procurable. For the three superior tribes the sister's son is nowhere 
mentioned as a son. Here even the term " sister's son" is iUostra- 
tive, incloding all not resembling a son, for prohibited connection is 
common to them alL Xow, prohibited connection is the unfitnera 
of the son proposed to be adopted, to have been begotten by the 
individaal himself, through appointment to raise issue on the wife 
of another. 

The mutual relation between a couple being analogous to one, 
being the father, or mother of another connection, is forbidden ; aa, 
for instance, the daughter of the wife's sister and the sister of the 
paternal uncle's wife. The meaning of the text is this : where the 
relation of the couple, that is, of the bride and bridegroom, bears 
analogy to that of father or mother, if the bridegroom be as it 
were the father of the bride, or the bride stand in the light of 
motherto the bridegroom, such a marriage is a prohibited comiection. 
The conclusion is, that one, with whose mother the adopter could 
not have legally married, must not be adopted. On examination 
of the tezta (S 74, sec. ii. ; § 19, sec v.), and other passages, it will 
be seen that the author entertained such contempt for the Sudra 
that he looted upon him as a slave, unworthy of any civil rights, 
hut still laid down the broad principle that adoption can only be 
mode of one with whose mother the adopter might have legally 
intermarried. He does not except the Sudra, nor does he show 
that a Sudra is at liberty to marry his sister. The decision of the 
High Court, presently quoted, draws no such distinction, notwifh- ' 
■lauding the authority of the Dattaha Mijnanaa, inconsistent as that 
work is, in this r&ipect, with the governing principle. We consider 



that it remainB to be decided whether a Sudra can make a legal 
udoption of hia sister's or daughter's son. 

la the Andlira couiLtrj, an in Beugal. 
Mb eister's sou, Niirasavunal v. Balatw 
M., 420. 

In delivering the judgment of the court in that case, Mr Justice 
Halloway said, Iii Bengal a Hindu [a Brahmin) cannot adopt his 
sister's son, as it impurta incest. Nor in the nnrth-Kest provinces. 
So a Brahmin widow cannot adopt her uncle's son, as she conid not 
be his mother. In Madras it has been held there can be no adoption 
where there is such blood relationship between the adopter and 
adopted son's mother hs would have prohibited marriage with her in 
her maiden state. 

By the law and usage of Mithila such an adoption, even by 
persons of high caste, according to the Krilrima form of adoption, 
is valid. Mr Morley, in a note to this case, says : — "The Datt. 
Mimam. must be considered to refer only to the Datt. adoption, and 
not to the Kritrima form. The same point as in the above case 
was ruled by the Sudr. Court of Allahabad, [6th July 1833, in J/(. 
Bala v. Mt. Botola, in which the parties were Mithila Brahmins. 
It is presumable, from a part of the decree (wliich generally upheld 
the validity of the Kritrima adoption of a sister's son), that the 
parties were governed by the Mithila law ; but this is not clear." 

Adoption by a childless Hindu Vysya, or a man of the third 
class of Hindus, of his sister's son is valid, Bamalinga rillai v. 
Sadcmva PiLlai, 9 Moor^n In. Ap. 506. 

A Sudra may adopt the son of a sister, or even a daughter's si>n. 
But vidt p. 36. 

Sanghter'B son.— -A Brahmin, having a daughter and daughter- 
in-law living, cannot adopt the son of a daughter predeceased ; nor 
can such person if so illegally adopted adopt his wife's sister's 
child, and make him heir to the grandfather's property, which 
would pass to the daughter- in-law on the Brahmin's death, and 
subsequently to the daughter, the daugiiter-iu-law not being allowed 
to alienate the property during the daughter's life, Baee Gunga, v. 
Bfiyee Skeoitt-nkur, Sel. Rep. 7 3 j 1 Mori. Dig. 18. A daugliter'a son 
and a sister's son are affiliated by Sudras. 

Exceptions to the mle. — 'There are, however, some strong 
exceptions in Madras, where usage permits a daughter's or sister's 
son to be adopted. The rule does not apply to Sudras, it being 
confined to the three superior classes, Narada cited in Datt. Nir. 
This is in accordance with the texts of Datt. Mimam , which have 
already been observed upon. 

Only son. — It is said, Sather. Syiiop. 2d Head : " An only son 
cannot become an absolutely adopted son (SudAa Daftala), but he 
may be affiliated as a Dwyamuchyayana, or son of two fathers In 
this ease the reason of the prohibition — viz,, extinction of lineage to 
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the natural father — would not apply. An only son of the i 
brother assuredly, if no other Dephew exist for selection, must be 
adopted by hia uncle reqniringmale iasue, and is son of two fathers. 
.... It may, however, be inferred that a legal impediment would 
exist to the affiliation by an uncle of u nephew whom hia father had 
given away in adoption, as a Sudha Dattaka who retains no filial 
relation to bis natural father." 

The adoption of an only aon is, when made valid according to 
Hindu law. 

The retnlt of the authorities. — The result of all the authorities, 
Bays Sir Tkomm Strange, is that the selection ia finally a matter 
of conscience and diBcrotion with the adopter, not of absolute 
prescription, rendering invalid an adoption of oue, not being pre- 
cisely him who on spiritual considerations ought to have been 
preferred. 

The decision in the case of Chinna Goundan v. Kumara Goundatt, 
1 Mad. II. G. It., 54, is diacusaed at length in Grady's Hhtdu Law, 
p. 43.* 

Dwyamnchyayana. — Sir ThoTms Strange says that the son of 
a brother adopted by his uncle becomes a Dwyamuchyayana ; 
and be applies the same term to the son of a different &.niily 
when at the time of the adoption a special agreement may 
have been entered into that the adopted son should not cease to 
belong to his natural parent's father. YLe citas Mitacskara, chap. 1, 
sec. t § 1, 13; sec. si. § 9; vol. ii. pp. 118, 203, of his own 
wort ; and Sutherland's Synopsis, title. Qualification and Right to 
be Adopted, in the fourth paragraph of which tbe word Dwyamuch- 
yayana, or son of two fathers occurs, and ia apparently used in re- 
ference to the authorities there cited. MaaiagMen, i., pp. 70—76 
concurs generally in the view taken by Sir Thomax Strange. The 
meaning of the term " Dwyamuchyayana," is discussed in Griidjft 
Hindu Law, p, 47. 

Orphan. — An orphan cannot be adopted. It was held that 
where both parents were dead a child might be given in adoption 
by bis elder brother. But this position is contested by Sir F. 
Macnaghten, in his Considerations oa Hindu Law; and hia cita- 
tions, p. 210, from Coollooca Elialtu, Vache^yxtii Misra, and the 
Aditya Furana, certainly seem to show that an orphan cannot be 
adopted. To constitute a valid adoption there must be a giving as 
well as a reeeimttg. Here there seems to have been no one to give 
the chOd. No amount of ratification can supply the absolute 
essentials of a transaction like the present. 

Illegitimate aon. — An illegitimate sou cannot be adopted; 

Whether an adopted son may be given in adoption. — This is 

• Ab to tlie validity of the adoption of an eldest Bon, eea E. A. 4S of I8SS ; 
Jf, S, 0,,]864, p. SI ; Abajee IHnkitr V. Swngadhvr Waidea Oetartf, S JHemi 
Bomb. a. ; S. D. A. R, 420, 424. 
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a question which has not, so far as our researches extend, come under 
judicial decision. There appeara to be objection to such an adop- 
tion, for the performance of the religious ceremoniea might operate 
as an obstacle. There might, moreover, be fraud upon the lad him- 
self ; and as the virtue to deliver from Put was expended on his first 
adoption, he could confer none by his second adoption. 

Same caste as adopter. — The canon requires that the adopted 
son should be of the same caste as the ado])tor. Menu, because the 
religious purposes of the adoption would fail as to the performance 
of ceremonies, the inheritance of property, ka. 

Same gotra or family. ^It is said, moreover, that he should be 
of the same gotra, or family, but tluB is not imperative. Amongst 
the Sudraa, a childless Hindu may adopt a son from a gotra or 
famUy difl'erent from his own. And, as usual, the relaxation has 
affected the Brahmins, so that now it is merely a matter of conscience 
that a near relation should be adopted. No court of law would 
annul the adoption of a stranger merely on that ground, if he were 
not otherwise excluded, as by caste. 

Natural brother — adopted son cannot adopt his natnral bom 
brother. — A boy after adoption cannot adopt hia natural brother, 
such an adoption would be invalid under the first canon, see Sad. 
Dec. of 1858, p, 117; nor can the natural bora brother inherit 
property from hia brother acquired by the adoption, see poet ; 
nor can a widow adopt the natural brother of her deceased 
husband. 

A girl. — Dancing girls, or professional prostitutes, niay adopt, but 
only girls. Morleij doubts whether such adoption is valid. 

Mr Juati/x Strange says ; — Dancing girls form an exception in 
Hindu community. They do not marry, but live in professional 
concubinage, which does not degrade them from caste if not carried 
on with an out-caste. Having no husbands, adoption cannot be 
made in that channel ; they are consequently allowed to make 
adoption themselves for transmission of their property ; and this 
must be of daughters, for descent from females is in the female line. 
To adopt, the dancing girl must accordingly be danghterless. It is 
immaterial whether she have a son or not. 

K this adoption is made for the transmission of property only, 
there may be some reason fot Mr Morley'a doubts, for this object 
may now be attained by testamentary disposition. Xn Chalakonda 
Aiatani v. Chalakonda MatnackalaTn, 2 Mad. H. C. E., fl6, the 
adoption of the defendant by the appellant, a dancing girl, was 
alleged and admitted, and the suit proceeded to trial on the assump- 
tion that the family was undivided. Such adoptions are not com- 
pulsory for the devolution of their property, for sons may inherit 
as well as daughters. For the devolution of a prostitute's property, 
see Inheritance, post. 

Age bars adoption, — The age in this case is determined gene- 
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rally by the religious ceremoniea performed at difTerent periods 
among different castes. Mr Thomas Strange aays, that the cere- 
uiotiies performed hy the family, and in the name of the father, 
constitute the act of affiliation ; the fewer of them that have been 
performed previous to adoption the better, the more nearly does he 
come into the position of a natural son. 

Two ceremotiiea, chudavarana, tonsure or shaving the head, and 
the Oopanayana, or investiture with the thread, in general prevent 
adoption. But here the authorities differ: Sir Tltomaa Strange holds 
that Oopanayana can he annulled, and the effect of this is that a 
re-inveatitare can be gOne through ; while Mr Strange in hia 
Manual, holds a contrary opinion. This subject is discussed in 
Grady' » Hindu Law, p. 50. The weight of authority is against the 
validity of the adoption of one upon whom the rite of Oopanayana 
has been already performed, TlBire is no authority on the other side. 

Tonsure, removal of, — According to Morley the effects of ton- 
sure may be removed for the purposes of adoption. Mr Justice 
Strange thinks tonsure would not prevent adoption, since it can be 
performed in the adoptive family. 

Oopan&yaiia should be performed among the Brahmins at the 
age of eight ; among Shetriyas at eleven ; among Vysyas at 
twelve, Keg. Ap. 18 of 1814, Sudder Court. This does not apply 
to Sndras. 

The difficulty, or rather impossibility, of laying down any unvarying 
principles which would be universally decisive on these subjects, is 
obvious. The moat general and consistent rule which presents itself 
is this ; — Any person on whom the adopter may legally perform the 
Oopanayana rite is capable of being affiliated as a Dattaka son, while 
one not so qualified may be lawfully adopted as a Kritrima son. 

Sir Thomas Strange says i — " But if in the classes to which they 
apply they [Tonmire and Oopatiai/aaa) have been performed for the 
adopted in his own family, a remedy is found in the paCreikti, or 
aacnfice by fire, by recourse to which they may be annulled, so as 
to admit of their re-performance with effect in the family of the 
adoptor, who is thus enabled to perfect the test npon which he 
relics for the continuance of his name, and the solemnisation of hia 



Wiiether iUeg^ adoptioa curable. — An adoption originally 
illegal, it is said, may be cured by lapse of time and the acquiescence 
of the parties concerned. But this will evidently be overruled, as 
it is very qaestionable law. Mad. Dec. of 1864, p. 36 ; of 1858, pp. 
84, 89. Undisputed possession by the defendant, an illegally 
adopted son, will protect him only under the statute of lilnitations. 
If he were plaintiff, for the same reaaon, he could not recover rights 
enjoyed by others. Nor in any case if he held bis property for a 
time shorter than that required by the statute, could he deprive 
others of property. 
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Marriage. — All castes agree that marriage is ao absolute bar. 
SndraB. — With Siidraa marriage ia the only obstacle. 
Sr.7n,bU.—lM Bombay a man of mature age, married, and having 
a family, is admissible tu be adopted, he being a Sagotra. 



Section VI. 
EprECT OP Adoption. 

The relationskip with natural fandli/ ceases — T/te adopted boh becomes 
01 a natural boTti one — Riijhta and duties in adoptive family — Ex- 
eeption — Adopted son lotea kit natural riffhii — Suceession to pro- 
pwty o/ekildless adopted eon — Invalid adoptioor— Right to main- 
tenance — Cannot intermarry leiik either family — Second adoption 
— BitinAeritanci on adoption of lecmd son — Cancellation. — 
Limitation. — Whether one member of a family can inherit pro- 
perty of one taken out of that family — Adoption by widow — Sale 
of property by widow previoue to adoption — Adoption by widow 
under power — Death of adopted son — Widota his heir — Effect of 
Ki-Orima form of adoption — Need not be m writing — Intention- 
Right of one excluded from inheritance to adopt — Maintenance — 
Ootra of adopted son — Rights of Dwyamachyayana. 

The relatianship with natural family ceases. — According to 
Sir Thomas Strange, when a father gives away his son after the 
rites of initiatiou, his relationship with his own or natural family 
ceases, aud a relation to the adoptor commences. His relationship 
with his own family ia replaced by the new rolationahip with that 
family into which, in effect, he ia transferred. He is completely 
regarded as a natural sou, and not only bo, but he is taken into the 
family. He becomes connected with it both lineaUy and collaterally, 
Tiins he inKerits from any lineal and collateral branch the property 
to which he would have succeeded if he had been a natural bom son. 
He acquires the rights of a son in the hereditary immovable property 
of the adoptive father, of which he cannot be deprived by assuming 
to adopt a second son, and settling the hereditary property upon 
him, with a declaration that the first waa disinherited. 

The adopted son heoomes as a natural bom one. — The theory 
of adoption being a complete change of paternity, the son is to be 
considered as one actually begotten by his adoptive father, and iie 
is 50 in all respects save oue, an incapacity to contract marriage in 
the family from which he waa taken. 

Sights and dnties in adoptive family. — His position is there 
fore that of a son begotten. Being transferred from his own family, 
he becomes as the natural son of the adoptor, and enjoys the right 
of snccesaion in his new farnUy, with the duty of performing for his 
adoptive father hia ezequial rites and ceremonies, and his rights of 
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Bucoessioa attacLes to tbe entire property of the adoptor, real anit 
personal, and self-acquiaitiona undiBpoaed of by the father, la the 
Dwjamuchyayana form he performs the funeral ritea of his natural 
father as well. 

Of course if the father of the adoptor is disabled from inheriting, 
by reason of any of the established causes of disqualification, the son 
can have nothing to inherit through his adoptive fiither ; in that 
case he is only entitled to maintenance. 

This rale must be taken with a qualification which a fair con- 
struction of the Hiodu law authorises. On birth, a son becomes 
partner with his father in the fanuly property. At the instant of 
birth he confers a benefit on his father by delivering him from Put, 
and being in existence to perform exequial rites ; at the same 
time, he iuilicts a correlative injury on his father by becoming a 
sharer in the family property, and he cannot he deprived of his 
share without his consent. A son therefore possesses two rights- 
one as partner in his own share of the family property ; and one as 
heir, entitled to succeed to his father's share on his father's death. 
Consequently, if his father ia disqualified from inheriting from his 
ancestors, or relatives, the adopted son cannot be placed in a better 
position than himselE It is, however, but reasonable to conclude 
that the son is entitled to succeed to the property to which his 
adoptive father, on the principle exphined, was entitled. 

Exception, — The right of inheriting by the adopted son ia sub- 
ject to the rights of a natural born son after the adoption, in 
which case he is entitled in compensation to one-fifth and the 
natural sou to four-fifths of the property, Jagannatha gives them 
one-third and two-thirds. Sir W. H. Macrt. says, the adopted son 
takes one-third according to the law of Bengal. In Ayyavu Mup- 
jxamr v. Miiadatchi Ammal, 1 Mad. U. C. A'., 45, it was held that 
ill Southern India he was entitled to one-fourth of the other's share 
III the property. Sir Thomaa Strange says, that amongst Sudras 
both share equally the parental estate. 

Adopted BO^ loses his nataial rights .—And so on the other 
hand the adopted son is transplanted out of his own family, and 
consequently loses his rights therein. 

The adoption once completed, the sou adopted loses all claims to 
the property of his natural family ; but the estrangement does not 
etteud to the social relations. Thus he cannot marry within the 
prohibited degrees in his natural family. With regard to mourn- 
ing, d:c., the family connexion still subsists. 

Sncceasion to property of duldless adopted son. — When an 
adopted son dies without issue, property which he has iidierited 
from his adoptive father goes to the natural heirs of the latter, 
5. A. No. n of 1858 ; M. S. D. 1859, p. 2G5. His own father 
cannot claim to inherit from him, but the widow of the adopting 
father will succeed to the property, if he himself leaves no widow. 
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Invalid adoption — Eight to maintenance. — So complete has 
tliis aeveranoe from kia natural family been supposed to be, that 
it has been said he cannot inherit their property, even should tlie 
adoption be altogether illegal, and that he can claim maintenance 
only from the new family into which he has been supposed to have 
been engrafted. But this unreasonable and illagica! doctrine has 
been overruled in tlie case of Sawani Sanhtra Pandit v. Ambabay 
Amnial, I Mad. E. C. H., 363, where it was heldtliat the adopted 
son of one whose alleged adoption has been invalid, has no claim to 
be maintained by the alleged adoptor, and that an invalid adoption 
docs not sever the peraon so adopted from his natural rights. 

Cannot iatennairy with either family. — He is, however, con- 
nected in only one case with both families, for he cannot marry 
within the prohibited degrees ia either family, being by birth and 
a fiction of law related to both, and can therefore neither marry 
nor adopt within the circle of prohibition, Mad. Dee. 185B, ]>. 
117; Naraaanimal v. BoLaramaclMrlu, 1 Mad. 11. G. R., 420. 
In tiua case it is laid down that tke theory of adoption is a 
complete change of paternity. The son is to be oonsidercd a 
actually begotten by the adoptive father, and he is so in all re^ _ 
save &n incapacity to contract marriage in the family from which he 
was taken, Nor can the aon of two fathers marry into either. 

Second adoption. — We have seen that no second adoption can be 
made during the life of the one first adopted. 

Disinheritance on adoption of second son. — When a Hindu has 
adopted a son, the adopted acquires the rights of a son in the heredi- 
tary immovable property of the adoptive father, and he cannot be 
deprived of those rights by the adoptive father afterwards assuming 
to adopt a second son, and settling the hereditary property upon 
Bftsh second adopted son, coupled with the declaration that the first 
eon was disinherited, Sudaawnd Moliapattur v. Baiuimallee, 1 ifeity. 
H. a Ji., 317. 

A childless Hindu adopted A. as his son. Afterwards he adopted 
B. as hiji son, and made a will, dividing his property, ancestral aa 
well as acquired, between A. and B. A. filed a petition denying 
the right of his adoptive father to adopt B., and protestiug gainst 
the will ; but afterwards he signed a consent to the wiU ; — held that 
as the father afterwards endeavoured to deprive A. of all his rights, 
as well those under the will as by the adoption, the consent did nut 
bind A., since it was ^ven on the basis of a family arrangement, 
from which the father afterwards departed. lb. It seems, that if the 
consent were given by A. in ignorance of his rights, it would nut be 
binding on him. lb. 

Cancellation. — Adoption cannot be annulled for any purpose 
whatsoever, which would not justify a disinheritance. There ia no 
express text declaring illegal a renunciation of adoption ; but at the 
same time there is not any which can be construed as appi-oachiug 
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to a jasti&catioD of it. Id this respect it differs &6m tidoj^oE 
practised by the Greeks. 

Although under no cilciunstancca caa au adoptiou be ret 
cancelled, yet in case of death, loss of caste, or the like, 
may be adopted. 

Iiimitatiaii. — tu a suit to set aside an adoption of a 
period of limitation is not to be reckoned from the date of the adc 
tion, if the members of the fiimily who seek to set it aside have n 
known of it ; it should be reckoned frum the tinie when there was 
distjoct knowledge of the adoption, SooOaraomoaee Dahea y. Pttum- 
bfr-Dobtff, 1 Bmg. H, C. S^ 221. 

As against an adopted son suing for his share of the ancestral 
estate, the law of limitations does not begin to ran until the allot- 
ment of sach share has been demanded and refused, Ai/^ivu Mujt- 
pitnar v. A'iladatchi AmToal, 1 Mad. If. C. R., 43. 

Whether one member of a fiunilj can inherit property of one 
taken ont of that family. — A member of the adoptor'a natural 
family Ciunot inherit the property acquired by the adopter 
sequence of his adoption. The severance of an adopted son 
natural family is bo complete that no mutual rights a 
to property can arise between them, Rayan Krighnamachariffar 
Kuppmutififaiigar, J Mad. H. V. R., 180. 

Adoption by widAW.-^Upon adoption taking place by the widow, 
the child becomes heir of the deceased hoiibaad, and the widow's 
title to his estate merges into that of the guardian of the child. 
A childless Hindu by deed directed a widow to adopt a b 
after his death the widow brought a suit for partition, and the pos- 
session of her husband's share in the joint andivided estate. Pending 
the suit, she adopted a. son. By the Hindu law the act of adoption 
divested the [iroperty from the widow, and vested it in the adopted 
son, snbject to the maintenance of the widow. Notwithstanding 
the adoption, the suit was prosecuted in the widow's name, and a 
decree made directing her to be put into possession. Held that 
^^_ onder the circunstances she prosecuted the suit as the guardian of 
^^^^^L the adopted son, and was put into possession as his trustee, and was 
^^^^^H accountable to him for the profits of the property so decreed to her. 
^^^^P Lord CampbtU, in Dh>m» On* Partdty v. Mutsumal Shana, 

^^^^^^ Steimiri, supr/i, in deliTertng the judgment of the lords of the 
^r Judicial Committee, said the widow of a childless husband succeeds 

^1 as his heir, and his property real and p^sunal Tests in her. But if 

^^ in the exercise of a power conferred upuu her husband, she adopts a 

^P son. the property is dirested fn>m her, and rested in her adopted 

^1 Bun. Now upon the authorities there lieeuis tu be no doubt that 

^^ this is the result of au act of adoption, because the property is in the 

^H widow from the deoth of her husband, till tb« power of adoption is 

^1 exercised. Then that tdoptioa div«sts it ftem the widow and rests 

^1 kt is the adopted son. 
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Sale of property by widow previous to lidoptloii. — The quea- 
tion whether a retrospective right could be claimed by a son, after 
he had been adopted, bo aa to bar a sale made by his adoptive 
mother previous to his adoption, to the injury of rights at that time 
contingent and eventual, but which actoaily accrued to him upon 
his adoption, was raised in Ranee: Kiehanamee v. liqfah Oodwaut 
Singh, 3 Sud. Dew. Adaio., p. 228, There the sod, when adopted, 
became the undoubted heir, and it was of course the correct doctrine 
that no B^e made by a widow who possesses only a very restricted 
life-intereet in the estate, could have been good against any ultimate 
heir, whether an adopted son, or otherwise, unless made under cir~ 
cumatancea of strict necessity. Besides, by the terms of the will of 
her deceased huaband, the widow was only the appointed manager 
of the estate, the right of property vested in the aon, subsequently 
appointed from the time of the rajah's death, and the widow had no 
authority but that of intermediate management under her husband's 
will. 

Adoption by widow under power— Death of adopted son- 
Widow his heir. — A chUdless Hindu, a member of a divided family 
in Bengal, hy an Unomuttee Potta, authorised a widow to adopt a 
son for him after hia death, and by that instrument made her his 
heir. His widow exercised the power, and adopted a son who 
died in his minority. Held that the widow was entitled to a life- 
estate in her husband's property after the death of the adopted son, 
either under the deed, or as heir of the adopted son, Sooiulur Koo- 
maree Debbea v. Gudadhiir Pershad Tewan-ee et & contra, 7 Moore $ 
In. Ap., 54. 

Effect of Kritrima form of adoption. — The Kritrima son, as 
usually affiliated in the Mithila country, would indeed take the 
estate both of his own and of his adoptive father. He continues a 
member of his natural father, and is not considered as prolonging 
the line of his adoptor. 

The person adopted in this form by the widow does not thereby 
become the adopted aon of the huaband, even though he sanctioned 
the adoption, and the express consent of the person nominated for 
the adoption must be obtained during the lifetime of the adopting 
party. The relation of Kritrima son extends to the contracting 
parties only, and the son ao adopted will not bo considered the 
grandson of the adopting father's father, nor will the aon of the 
adopted be considered the grandson of his adopting father. He 
does not inherit collaterally, bebig ninth in the enumeration ac- 
cording to Yajnavalchya, In Mithila the husband and wife may 
adopt each a Kritrima son. The sanction of the husband ia not 
necessary in this form, and the son appointed by the woman will 
perform her obaequies, and succeed to her peculiar property though 
net to that of the husband. See the Crita form of adoption referred 
to in 2Stra. H. L, 107, and J/rsen. Prins. H. L., 101. In Mithila 
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t? age, nnd nii cuiidition as to performance of 

„_,^ a may adopt his own brother, or even his own 

father, and he and his iasae remain members of his uatural family, 
and he inherits in both. 

Need not be in writing:. — Adoption need not be in writing any 
more than authority to a widow to adopt. 

Intention. — Mere intention to adopt ia as insufficient aa a mere 
agreement to do ao. There muat be actual adoption, gift, and 
acceptance, manifested by some overt act 

' An adopted son is not liable for a debt contracted by his natural 
father, whether contracted by the father in person or by the adopted 
as hia father's agent. 

Right of one exclnded from inheritance to adopt.^A person 
excluded from inheritance may nevertheless adopt, but the adopted 
will be subjectto the same disqualification, and cannot inherit where 
tba claim to inheritance can only be made through the adopted. 
He will be entitled to maintenance only. 

Uaintenance. — A son, whether adopted or begotten, can claim 
maintenance of his father until pnt into jjosseasion of his share of 
the ancestral estate, Ayyavu Mvppanar v. Niladatcld Ammal, 1 
Mad. H. C. R., i5. 

Ootta of adopted son. — The adopted son belongs to the gotra, 
or family, of his adoptive father, while he disowns that of his natural 
parent. Hia relation too as aapinda in the family of hia adoptive 
father commences from the date of his adoption, unless where a 
Dwyamuchyayana. 

"fka ceremony of Datla^Hornftm converts the adopted son from 
the gotra' of his natural to that of his adoptive father. 

Bights of Dwyamuchyayana. — The Dwyanmchyayana inherits 
the estate and performs the eseqnial rights of both fathers, but the 
relation of his issue ia confined exclusively to his adoptive father's 
family. But if a son is born to the adoptor after adoption in that 
form, such adopted son would take only one half the share to which 
under the Uattaka form he would be entitled in participating with 
a son Bubsequeutly bom ; and where a son is born to the natural 
father, the Dwyamuchyayana takes in the estate of such father the 
half of the share of a legitimate son. • 



Section VII. 

Mode of Adoption, 

does not mate ailopiioi. 

Malabar. 



n mlid — Kritrima— 



i does not make adoption invalid. — 
, both religious and civil, were formerly numerous, 
and many dirteliom have been givec advising the proper mode. 
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but nothing more, such &s sacrificea, the iavitittioD of rolativos, 
iic, hub the abseuce of these doea not muke the adoption invalid. 
Amongst the three higher classes the only essential ceremuny ia 
Datia^oiri'iM, or sacrifice by fire. Mr Ellis considers that in 
Southern India this ceremony ia confined to Brahmins; and in Bengal 
also. All classes require a common assent of both parties with refer- 
ence to the purpose of adoption, or if a minor, the assent should 
be given by a competent authority. In 3 Knappit P. U., 'AW, the 
Privy Council ruled that neither an;/ religious ceremony nor any 
written acknowledgments were esaeutial to the Tf£.dity of an 
adoption, however advisable their preaeuce may be. All that is 
required for civil purposes is the consent of the necessary parties, 
the adoptor having no male issue, the child being within legal age 
and not ineligible. 

Whatever benefit the Hindus may think, in a spiritual pofht of 
view, thay derive from the observance of these ceremonies, for civil 
purposes they can have no efficacy ; all that a court of law would be 
bound to inquire into is, whether there was a giving and receiving 
by proper parties of a proper child, the prescribed forma not being 
essentiaL Not as Sir T. Strange says, that an unlawful adoptiou 
is to be maintained, but that a lawful one actually made is not ti> 
be set aside for any informality that may have attended its solem- 
nisation. 

Kritrima— The adoption of a Eritrima son ia valid, without the 
performance of any particular form or solemnitiea. 

This form of adoptiou ia prevalent in the Mithila country, and 
ia rarely practised in other parts of India. 

Slalabar — On failure of the sister's progeny, male and female, 
the head of the family may make adoption- The descent beuig in 
the female line, the adoption must be of a female. In view of the 
probable minority of her oflspring at the period when the manage- 
ment may fall in, a male, her brother, may be taken in adoption 
at the same time with herself, in order to afford provision for the 
administration of tlie affairs of the family, and for the conduct of 
the religious rites to be observed therein. 




Benara and MitAila sekoolt — Bengal school — Regulation period — 
Father proper guardian — Mother — Elder brother — Paternal rela- 
tions — Maternal kindred — Rrding power — Female» — Assets make 
heir liable pro tanto — The grounds of tlie liability of the iteir dia- 
cuated — If manager contract debt not mthin scope of his auihoritjf, 
his oiett undivided share is liable — General rule laid down by Coleb, 
refers to divided families — Minors may now be sued by their 
guardians — Suits instituted in favour of and against minors — 
Share of minor in joint property — Acts of minor in regard to 
property- — Tutelage of women. 

Benaxes and Mithila schoola. — In the Benares and Mithila 
schools minurity lasts until the completion of sisteeD years, with 
respect to females as well as males. In the Bengal school the end 
of fifteen yeara is the limit of minority. Eaghunandana, the great 
authority of Bengal, says—" One who has not arrived at years of 
diseretioa is one whose age is less than siiteea years." Sir Thomas 
Stranfie, vol. i., p. 72, says — " Belonging to any one of the three 
superior classes, the youth ceaaes to be in ward upon ending his 
studentship and returning from his preceptor ; if a Sudra, upon his 
completing his sixteenth year. A Hindu father may postpone his 
son's majority by will beyond sixteen yeara. 

Betnilation period. — Minority is extended to the eighteenth year, 
with respect to minors under the guardianship of the Court of 
V/nTds, Bejigal liegulalion 2G, &ec. 2, 1793; Madras Megulatiort, 5, 
sec. 4, 1804. 

Father proper guardiati. — When the father is alive he is the 
legal guiirdiari of his children. 

Mother. — If the father be dead, or incompetent from idiotcy, 
the mother may assume the guardianship, and in Bombay this 
has been held to include the stepmother, whose right of guardiai 
ship is declared to 1>e superior to that of the minor's paternal 

Elder brother. — In default of the mother the elder brother of a 
minor is competent to assume the guardianship of him. 
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Paternal relations. — In default of fin elder brother the paterual 
i-elatioiis generally are eutitled to hold the office of giiardiau. 

Maternal kindred. — Failing them the office devolves upon the 
m.itemal Idnsmen, according to their degree of proximity. 

Kuline power.— But the appointment of guardians universally 
rests with the ruling power, who, whether natural or legal guardians 
be living or dead, is recognised to be the legitimate or supreme 
guardian of the property of all minors, whether male or female. 
Thus property of a woman and the goods of a minor falling into the 
king's power should not be taken by him as owner. . . . But it 
may be here remarked that the property of a minor should be 
intrusted to heirs and the rest, appointed with his concurrence ; or 
if the infant be absolutely incapable of discretion, with t!ie consent 
of a near and unimpeachable friend, such as his mother and the 

Strange says, the king is the universal superintendent of those 
who cannot take care of themselves, and in this capacity it rests 
with him, i.e., the jndicial power exercising for him this branch 
of his prerogative, to select for the office the fittest amongst the 
infant's relations, preferring always the paternal male kindred to a 
maternal ancestor or female. It is stated that in practice the mother 
is the guardian. But Sir Thomas Strange adds, as a Hindu widow 
is herself liable to the same sort of tutelage, it is more correct to 
regard her as proper, if capable, to he consulted on the appointment 
of one. Macjt. eaya, where the duties of manager and guardian are 
united, the mother is, in the exercise of the former capacity, neces- 
sarily subject to the control of her husband's relations j and with 
respect to the minor's person likevrise there are some acts to which 
she is incompetent, such as the performance of the several initiatory 
rites, the management of which rests with the paternal kindred. 

The concurrence of a minor in the appointment of a guardian 
should not be disregarded if he is of competent understanding. 

Persons authorised by law to make such appointment may, by 
will, appoint guardians to minors succeeding to lauded property, 
liable to the jurisdiction of the Court of Wards, sec. xviii. Eeg. v. 
of 1802, and ei. 5, sec. six. In the event of no guardian having 
been appointed by will, the collector may recommend a person to 
be appointed. The next and legal heir or person having a direct 
or indirect advantage in the death, or continued incapacity of the 
minor, are ineligible, els. 2 and 3, sec, xix. Females can only be 
appointed guardians to female minors. Act ix. of 1861 of the 
Legislative Council of India empowers the Mofussil courts to dis- 
pose of claims to the guajrdianship of minors, but does not inter- 
fere with the powers of the Court of Wards, nor with the powers 
of the late Supreme Courts of India exercised under the English 

Pemales. — The guardianship of a female, whether she be a minor 
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or adntt, rests witb her fa thur ontil iilie i: 
with her nearest paternal relatjona. 

Wlien mMTied the womnn becomes a memfa^ of ha k 
fiunily, and ia under their coatmL her hnaband being ba i 
({JUMiiiiB. Ib fads do&ttlt, hia soiis. grandsons, and ereat-^ouidwKis. 
in ttor detei^ Ac bBsband'a heiis genenilj. nr thiise who wiU 
V her death. In. default of thent. her patantal 
Is dieiF failnrE, her maternal kindred, 90 that the de- 
pendence of womsi ia atnctly maintaiiied. 

thy and night ronat women be held by dieir protectors in a state 
of dependesire - their fathers protect them, in ehiidhuod. their hus- 
bands pmtcct them in yonth, their auns pttftect them ia age ; a 
woiaaai ia never fit for ind^endeoce. Grtdij'-i Jf«Ru. 

[a disposing of any property she msj have inherrted firim h«r 
hnaband, she is subject to &e control i>l her legal g^iajdians and 
aiiviaers, aa weQ as of her hneband's heirs. A parent is bunnd to 
protect (maintain) hia Uleghiniate children and their mothers, as 
alan ontcaaCa of hia family, and those excluded &om the iuheritutee 
tbrongh their fault ot their misforlane. 

AMets make h^ liaUe pro taatOL — Jfaau^iAn discusses the 
qnestinn of the power of the guardian onr tiie propoty of his ward, 
»nd mys, — " As I uaderstand the pnmaons « tlie sobject, minors 
Ke, ond^ the protectirjn of the law, finoored in all things wiocb 
are fur tb^ benefit, and not prejndiced by anythii^ Xq their diaad- 
viMtage." It has been laid down by Sir W. Jones, that assets 
may be followed in the hoods of any representative, Cottb. On 
OhligatioinM and (Jf/atracU. AdmitticQ the rule, he denies that 
iMitnde which has been giren to it. and adds, — " It haa been held, 
1 bdieve, for thia pnrpose, a gnardian may be considered as the 
repteaentative of the deceased ; whereas, it ia obvious that, quoad 
h/in, he in only the representative of his successor." I understand 
the expression to mean, that whoever takes the assets, whether near 
or renii)te in the order of inheritance, ia liable for the debts of the 
deceased, no far as these aaaets go, provided such heir have attained 
his tnajonty, and that, when the heir is a minor, the creditor mnst 
wait until the minority espirea before he can recover his debt out 
of the assets. Hnbject to this condition the son must pay his father's 
debts, as well as all necessary debts contracted i>n bis account 
dnring his minority; and, according to the Benares school, the 
debts of the father are binding upon the son whether the former 
left proiiurty or not, as well aa those of the grandfather, but he 
nexl nut pay interest on the latter. 

ir there are no assets the obligation is only a moral, not a 
legal one. Mr Colehrooke, in his Obligationt and ConlracU, chap. 
2, S 51, lays it down as a principle, that heirs succeed to the 
obligations of ancestors without any reference to the adequacy 
of tbu pri>[M)rty, und the rights of inheritance must be relin- 



quiahed wLen its obligations are repudiated (see pott, Charges on 
Property). 

In Bombay an Act waa passed to limit the liability of a son, grand- 
son, or heir of a deceased Hindu for the debts of hia ancestor, and 
the liability of a second husband for the debts of a Hindu widow 
by her deceased husband, and otherwise amend the law of debtor and 
creditor, Bomb. Jet vii of 1806 ; 2 //. C. S. Boinb., UQ. It pro- 
vides that a Hindu son or grandson shall not be liable as such for 
the debt of a deceased ancestor {ib. § 1). That the heir is to be liable 
as repesentative of deceased ancestor to the extent of assets received, 
and personally to the extent of assets received and not didy applied 
(ib. 3). That the Act does not apply to pending suits in which judg- 
ment has not been pronounced saving as to costs (sec. 3). The hus- 
band of a Hindu widow is not to be liable for the debt of a deceased 
former husband, the section is to apply to pending suits in which 
judgment has not been pronounced, saving as to coats (sec. 4). A 
member of an undivided Hindu family is liable for the family debts 
contracted when he waa less than twenty years old (sec. 5). But 
nothing in the Act shall affect the liability of a surviving member 
for a debt for which he would have been liable (sec. 6).* 

The grounds of the liability of the heir discuBsed. — The 
grounds of the liability of the heir are discussed in Gradi/s Hindu 
Law, p. 65, 

If manager contract debt not within scope of Ms authority, 
his own undivided ahare is liable. — If the manager contract a 
debt not within the scope of his iiutlinrity aa the agent of the family 
to contract, that is a debt not fur a necessary purpose, or for the 
common weal. So far from that debt being obligatory on hia par- 
ceners, his own undivided and unascertained share of the estate 
alone would be liable ; and if that share were insu£G.cient, the 
creditor could not, it would seem, come upon the other shares for 
reimbursement. 

General rule laid down by Ooleb, refers to divided families. — 
The general rule laid down by Colth. in his Treatise on OUiffatiom, 
is applicable in cases other than of an associated family; for instance, 
if after division a son should succeed by inheritance to his father's 
estate, or a brother to a brother's, a nephew to an uncle's ; here no 
joint liability having been centtacted with the deceased, it would 
be unjust to hold the heir responsible if the liabiiitiea exceed the 

* ThB presumption of Hindu law is, that a debt iucurred hj the Lead of a. 
Hindu fnmily residing together, is under ordinary circumH^Dcea a family 
debt ; but when une of tbe members ia u, minor, the creditor eeeking tu enforce 
bis claim agoinat the family property mnet ebow tbat tbe debt nsa contracted 
bimil fid4 for the benefit of tile family, TaiKlitvamsa Mudali v. i'alHiaiimal, I 
Mad. II. 0. R., 3SS ; vide also Uvniotnanjiersaud PaiKkiy v. Jf lut. Saboaee 
MiiitTttj KoonicrreK, 6 Moore't In. Ap., 393. A minor on coming of nge munt 
not only pay the debts of him whoae property he hns inheritud, but oIbo all 
Qecessary deUte contracted on bis iiccount iliinng his minority. 
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value of the asaets. Su in caae v( a wife or daughter succeeding to 
a husband or father, no joint liability with him having been con- 
tracted, they ought not to be held liable beyond the assets. 

Minors m&y now be sued bjr their guardiims.^How far thia 
may have been the law at the time Macnaghten. wrote, it certainly 
would not be acted upon now. There ia scarcely an instance in 
which a gnardian does not exist against whom a suit can be brought. 

Suits instituted in favour of and against minors. — With re- 
gard to suits instituted in favoiir of or against minors, there is much 
obsolete law in the books ; but as this subject ia regulated at present 
by the practice of the existing courts, we have not considered it 
necessary to trouble the reader with that which can only be interest- 
ing to the antiquarian. 

Share of minor in joint property.— The guardian of a minor 
may sac on his behalf for allotment to him of bis share in family 
property, provided there may have been malversation of the estate 
to the prejudice of the minor's interests, but not otherwise. 

Acts of minor in regard to property. — The acts of a minor 
in regard to property are not valid. 

No act in regard to the property or liability of a minor is valid 
but such as may he clearly one of necessity, or for the benefit of the 
minor. All acts of the guardian of an infant which the minor if of 
age might reasonably and prudently do for himself, must be upheld 
when done for him by his guardian. A minor through his legal 
guardian may sue to establish his rights ; but any friend of the 
minor may sue the legal guardian when he has invaded the minor's 
rights. The minor's consent is not necessary to the institution of 
an action on his behalf, so a minor in the same way may defend a 
suit. 

An idiot or lunatic may also sue or be sued throngh a manager, 
guardians, or prockain ami. Where a purchaser of immovable pro- 
perty treats with a guardian, it lies upon the purchaser to give 
some reasonable account of the need which actually existed, or was 
alleged to esist, for the sale. Gifts by a minor are void, Maynkka. 

Tutelage of women. — Women are considered unfit for indepen- 
dence. There is an exception to this rule in certain of the labouring 
classes, as washerwomen, cow-keepers, toddy-drawers, musicians, 
oil-mongers, ic. ; the woman who contributes to the maintenance 
of the family may contract obligations if for the uses of the famUy, 
and render their husbands liable for the same. In Virasvami Chttti 
V. Appaevami C/ietti, Sir A. BUtUstone says — By the law of England, 
in the case of husband and wife living together, the presumption ia 
that the 'wife is the husband's agent for contracting debts for the 
necessities of the family; and, according to Hindu law also, a wife 
has authority to bind her husband by contracting for necessaries, 
in proportion as the management of the family is confided to her. 
By Hindu law, perhaps, the presumption of authority is not so 
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strong as it is by English law. In a note upon the same case the 
learned reporter, observes Katyayana^ says, debts incurred for 
domestic uses by the slave, wife, mother, or disciple, or one gone 
to a far country, or deceased, and also by a son, and also by his 
son, must be paid : so says Bhrugu; and Yajnavalchya holds a woman 
shall not pay debts incurred by her husband or son, neither a father 
those of his son ; nor a husband those of his wife, unless contracted 
for the benefit of the family, Vyavahara Mayukha, 
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PrryxTty is four/uld — Modes of acquisition — Creation of right of 
inheritance — Absence for twelve yeart — Ancestral and self-acquired 
property — Joint-property — Self -acquired pro2)erty — Stridkana. 

Property is fourfold. — Property, according to Hindu law, ia of 
tour descriptions — viz., real, personal, aEccstral, and self-acquired. 
The more correct expression in the original law books ia movable 
and immoTable ; the former includes anything personal, the latter, 
lands and buildings ; amongst these Hindu law writers class staves* 
and corrodiesf — that is, assignments on lands. Property is either 
ancestral or self-acquired, and with regard to its possession it is 
Mther joint or aepnrate. But although, like ours, the Hindu law 
divided property into real and personal, yet it does not descend in 
the same way. With us real property descends to the heir, whilat 
personal property goes to the executors or administrators for diA- 
tribution under the will, or under the statute of distributions ; but 
amongst the Hindus they both descend alike to the same persons, and 
are subject to the same incumbrances. See " Charges on Property." 

Modes of acquisition. — The various modes of acquisition, as occu- 
pancy, birth, gift, purchase, &c., have been detailed and discussed 
with all the tninutim, elaborateness, and subtlety peculiar to Hindu 
jurists, in their various legal works, and not being considered appro- 
priate to a purely elementary work like the present, further reference 
to them is deemed unoeceaary. 

Oreatdon of right of Inheritance.— Our inquiries here will be 
directed mainly to the nature of that property, the right to which 
is created by birth. To sonship must be traced all the impediments 
exiatuig on alienation, a man without heirs having an absolute and 
uncontrolled dominion over his property by whatever means ac- 
quired. Macnaghten observes, that an indefeasible inchoate right 
is created by birth, seems to be universally admitted, though 

■ Slavery ia aholialied. 

+ Corrody (nibandhft) is deGnad in the Dayn Bhaga to be what ia Gied by 
ajTomiaa in this form, " r will giva tbat in every month of KartikL" Sri 
kn»lna definaa it u signifying anything which haa been promiaad deliverallo 
annually or monthly, or at any other fixed pariods ; and Raghumindana, in tho 
Daya4atvB, defines it to he, " A fixed amount granted by the king or other 
authority receivable from a mine or similar fund.'' 
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much argumentative discussian lias beeu used to establish, that this 
alone is not sufficient to create proprietary right. The moat appro- 
priate conclusion appears to be that the inchoate right arising from 
birth, and the relinquishment by the occupant (whether effected by 
death or otherwise), conjointly create this right, the inchoate right 
which preyiously existed becoming perfected by the remoyal of the . 
obstacle, *.«., by the death of the owner (natural or civil, or hia 
voluntary abandonment). Sir Thomas Slranye says, according to 
the doctrine of the Mitacshara, as prevalent in the Peninsula and 
North India, the sons of a man are considered as having with their 
father by birth so far a co-ordiaate concern in that part of it which 
is ancestral, that if he thinks proper to come to a partition of it in 
his lifetime, he must divide as directed by law, i.e., give them and 
himself equal shares, nor is it in his power to alienate any consider- 
able portion of it without their concurrence. It ia, according to this 
Hohool, so far as regards the interest of parceners, inalienable. The 
Bengal school follows the same rule with respect to partition, ad- 
mitting to tlie father otherwise an unreserved power of alienation 
over all that he poasesaes, however in particular instances its exer- 
cise mity be liable to censur& 

Absence for twelve years.— The absence of the ancestor for a 
period exceeding twelve years constitutes a legal title to the auccea- 
sion on the part of the heira, his death after that period being pre- 
sumed, 3 S. D. A. R., 28 (25th April 1820). Some authorities, how- 
ever, maintain that the period varies with reference to the age of 
the missing person. 

AnceBtral and self-acquired property.— Another division of pro- 
perty recognised in Hindu law is into ancestral and self- acquired. 

Ancestral or inherited property is tbat which, as its name im- 
ports, is derived from ancestors, or which has descended from father 
to eon, and includes whatever is obtained through its instrumen- 
tality, as by accumulations or exchange, &c. It may be either real 
or personal. In ancestral real property the right is always limited, 
and the sons, grandsons, and great-grandsons of the occupant, sup- 
poMng them to be free from those defects, mental or corporeal, 
which are held to defeat the right of biheritance (see " Disqualifica- 
tiona for Inheritance "), are declared to possess an interest in such 
property equal to that of the occupant himself, so much eo that he 
is not at liberty to alienate it, except under special and urgent cir- 
cumBtanees, or to assign a larger share o£ it to one of his descendants 
than to another. If any property lost by the ancestor be recovered 
by the heir, it is no longer considered as ancestral, but classes as 
eelf-acquired, unless, indeed, it has been recovered by the use of the 
pfttrimony. See pott, " Inheritance — Partition." 

Self-acquired property includes everything that has been obtained 
without the aid of the family property. It may be obtained by gift, 
purchase, or by adverse and undisturbed possession. An iude- 
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feaBiUe title ia acquired after three genera, tion a — that is, after u 
years, if the possession haa bean adverse and undisturbed, that is, 
against the will of the proprietor ; for, if he hold, under an agree- 
ment with the proprietor, it is not adverse. So the poaaesaion ia not 
adverse if the holding be under hia sapinda, his daughter's husband, 
a priest, or the sovereign. Ordinary gifta, if not made in return 
for something previously given ; nuptial gifts, ivhieh a man receives 
with hia wife ; and preaents made to the father or kinsman of the 
bride j lost ancestral property, recovered witiiuut the aid of the 
family bonds and property of the co-heirs, and other acquisitions 
enumerated under the bead of Inheritance, are ali ranked as self- 
acquired property. 

^oint -property — Is that species of estate which ia known as family 
property, or enjoyed in common by an undivided family, and in- 
cludes ancestral property. 

Self-ac<iuired proper^— la what a person enjoys independently 
of any co-sharer, and is acquired by Lis own personal eiertiona 
without any assistance from the joint-estate, by gift, by superior 
still in intellectual pursuits, the profesaioiis, arts, or scieaces.* 

Stridhana.— With regard to woman's property, see post, "Strid- 
hana; " and with regard to the power of alienation, see " Alienation." 

* A Hiudu's property is presumed to be anceatral, imd not self -acquired. 
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Section L 

The etlate deaceTuh charged with aicvmbrancts-^ Payment of tlie debts — 
Order of payment — Wliere no atseta — PAority amongst claeseg — 
Where creditor has taken a pledge for hit debt — CapHal contribut- 
ing to gains — Creditor may follow aesels — LiabiUiy during fal/ter's 
life — Liahility of widoie — LiabiUtj/ of managing tneinlere — J7ie 
poieer of manager to charge ancestral estate by loan, d-c, is limited — 
Debt incurred by head of family — Minors — D^ts inmrred for 
domestic use by a slave, wife, &c. — Liability for wife's delits for 
necessaries — Ddits contracted by w^fe living apart from, her husband 
— Liability of family property — Debts contracted by hrotli-er for 
support of family — But in trade consent necessary — Diminution 
of tliore on account of profuse expenditiire~If debt exceed surplus 
— Separate acquisiticms liable — Liability of widowi heirs. 

Tlie estate descends charged with encumbrances. — According to 
Hindu law, the eatiite ileaceiids to the heir charged with certain 
eneumbrances. Sir Thomas Strange says, these are of three 
Irindfl: — 

1. Debts and other obligations in the nature of legacies. 

2. Certain specific duties to be provided for out of the estate 
vhere it has descended to a single heir, aud out of the commou fuod 
where it has vested hj survivorship in undivided co-heirs. 

3. Maintenance of all requiring and entitled to it. 

Mr J. Strange says, — The charges on the estate are the just 
debts ; the obsequial monthly, half-yearly, and yearly ceremonies of 
ancestors; initiatory ceremonies teruiiaating in the oopanayaua, mar- 
riages, and maintenance. 

Payment of the debts.— The primary obligation on the heir is the 
payment of the dehta of the ancestor. Formerly a son was bound 
to pay his father's debts whether he had assets or not ; but this was 
a moral rather than a civil obligation, and could be evaded by a re- 
linquishment of the paternal estate. As this obligation was nut 
drilly binding on the heir, our tourts, considering it inequitable to 
enforce it, have held that the liability extends only to the amount 



70 



HIMDC LAW. 



of assets descending to tlie heira, Sudr. Court in S. A. 12 of 151 
Tlie reason assigned for the debts following the assets is a religious 
one, " for the peace of the father's soul." This is un satisfactory, 
but it is as good as moat reasons given for a mle of law. See 
Mlachtone, pasnm, who certainly has detracted very much from the 
■value of his work by the reasons he has given In many places for 
the law which he has enunciated. We have, in our opinion, given 
the true reason at pp. 65-67 of Grady's Hindu Law of Inheritance. 

Order of payment.— The father's debt must be first paid, and 
next, a debt contracted by tlie man himself ; but the debt of the 
paternal grandfather must oven be paid before either of these, 
Vrisha^ati. 

The sons must pay the debt of their father when proved as if it 
were their own ; or mf/i internet, the son's son must pay the debt 
of hia grandfather, and his son, or the great-grandson, shall not be 
compelled to discharge it unless be be heir and have assets, attte, 
title " Minority." First the debt of the grandfather should be 
discharged ; next the debt of the father ; and, lastly, the debt con- 
tracted by the man himself, with interest. But the debt of a grand- 
father may be paid without interest, and the great gnmdson shall 
not be compelled against his will to discharge the debt of his great- 
grandfather ; but 5 the great-grandson be willing, it may be dis- 
charged by him. Debts being a charge upon property, all of which 
are not barred by the statute of limitation, ought fo be paid by the 
successors to the property. 

Where no assets.— It seems settled at Bengal that tlie obligation 
of the sun to pay the debts of the ancestor has no legal force inde- 
pendent of assets, without which a son and grandson are under a 
moral and religious, not a civil obligation to pay the debt, but assets 
may be followed in the bands of any representative. Sir Thomcu 
Straitge says, To the southward the doctrine of the MitaesAara, sup- 
ported by Madhavya and Ckandrika, is said to render the payment 
of the father's debts with interest, and the grandfather's without 
interest, independent of assets, a legal as well as a sacred obliga- 

Prioritjr amongst classes. —With regard to the priority amongst 
classes, the old law has become obsolete ; it is now mere matter of 
procedure, which is governed by the practice of the courts. 

Where creditor has taien a, pledge for his debt.— The creditor 
who baa received a pledge to be used shall not receive a share of the 
dividend, for he trusted to the chattel possessed by him for the re- 
covery of hia debt. But ha may demand a sale of the pledge, and 
he is not bound to share it with the other creditors. Those debts 
which are due at the time of distribution shall receive a dividend. 
The subject is further discussed by Jagammtha. 

Capftal contaibuting to gains.— ^atyoyana suggests an exception 
to those rules, viz., that capital on which it is proved that the aaseta 
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were gained, and no other debt must be repaid by the debtor onto! 
these assets, so that a debtor would have a Hen upon the assets pro- 
duced by his particular loan, out of which he is entitled to be paid 
in preferenee to any other creditor. JagannatJut says, — If there be 
at once many creditors of the sacerdotal and other classes, he 
through whose loan the aaseta were gained must be paid out of these 
assets, not any other creditor ; should a surplus remain, it shall be 
paid to the other creditors by a dividend, or in the order of classes. 
For example, borrowing a sum from one man, and therewith paying 
the revenue which is due to the king by the custom of the country, 
or supporting his own dependants and the like — the debtor conducts 
agriculture, the produce of that culture is applicable to the payment 
of the debt due to that creditor alone, ib. 380. 

Creditor may follow assets. — The assets of the debtor may be 
pursued by a creditor into whosoever hands they may come, Yai>ia- 
valchya, as property descends on the death, whether natural, pre- 
Bumed, or ciyil, so the liability then arises, Vishnu. 

Liability during father's life. — During his father's life his son 
is not liable for his debts, they being payable from the family pro- 
perty, if incnrred for the benefit of the family, or from his own 
share, if purely personal. But after death the son is liable for all 
the debts, to the amount of the assets, if he once receive them, even 
though tliey are then lost, stolen, or destroyed. But probably 
equity would iuterfere if the loss was through no fault of his 

Liability of widow.— The widow is not liable for her husband's 
debts, unless she possess assets of the debtnr. The debts must be 
paid, whether enough remain for her maintenance or not. The 
principle is applicable iu the case of all other surviving relatives. 
If a wife possessing separate property render it by special agreement 
liable for a debt contracted by her husband, she must, in his default, 
pay it, or if she have possessed herself of her husband's pro^ierty, 
she is liable to that extent for his debts. A widow is liable in these 
two cases only. The Sastrie (Pundit) considers the claim of the 
widow to subsistence from the husband's estate as preferable to the 
claim of his creditors ; and as he b confessedly one of the most 
respectable of those whose names are found in these papers, the 
presumption is that he is right, though for this part of his opinion 
I know not whence he derives his authority, EiiU. It is doubtful, 
however, whether the Pundit's opinion would now be considered 
worthy of the respect paid to it by Mr Ellis. 

Liability of managliig members.— Where property is held in 
common, the managing member is answerable for all claims on the 
family. Of course he should be answerable jointly with the other 
members. No family debt affects self-acquired property, except 
perhaps to the extent of the acquirer's own share, in the event of 
the joint-property being ineufScient to satisfy the debt, A junior 
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member may bind Lis own share of the property, but only to the 
extent of that share. 

The power of nia&a,ger to charge anceatral estate b; loan, 
etc., is limited. — The power of a manager for an infant heir to 
charge ancestral estate by loan or mortgage is, by the Hindu law, a 
limited or qualified power, which can only be exercised rightly by 
the manager in a case of need, or for the benefit of the estate. But 
where the charge is one that a prudent ownerwould make, in order 
to benefit the estate, a boii& Jidt lender is not affected by the pre- 
cedent management of the estate. The actnal pressure on the estate, 
the danger to be averted, or the benefit to be coufetred, in the 
particular instance, are the erii^ia to be regarded. If that 
danger arises from any misconduct to which the leniler has been a 
party, he cannot take advant^e of his own wrong to support a 
charge in his favour against the heir, grounded on a necessity which 
his own wrong had helped to produce. The lender, however, 
in such circumstances ia bound to inquire into the necessity for the 
loan, and to satisfy himself as well as he can with reference to the 
parties with whom he is dealing, that the manager is acting in the 
particular instance for the benefit of the estate. If he inquire, and 
act Lonestly, the real existence of an alleged and reasonably credited 
necessity is not a condition precedent to the validity of the charge 
which renders him bound to see to the application of the money. 

A bond^le creditor who has been deceived, but who has acted 
' honestly, and with due caution, is not to suffer. The mere creation 
of a charge by a manager of an infant's estate, securing a proper 
debt, ia not to be viewed as an improper act. 

I4'o general rule can be laid down upon whom the onus lies as to 
the allegation and proof of bond jidea of a manager, whose title to 
alienate is qualified in contracting debts and resorting to loans. 
The presumption proper to be made varies with the circumstances, 
and is regarded _by and dependent upon them. The mortgagee, 
however, in enforcing his security against the heir, must allege and 
prove the facts which embody the representations made to him 
of the alleged needs of the estate, and the motives influencing the 
loan. 

A mortgage bond to secure a sum of money lent to a party 
deceased, in substitution of a previous deed, executed by a former 
proprietor, by way of further security for a sum advanced by the 
mortgagee to the widow of the deceased, charging part of tho 
ancestral estate described, the widow, as having a beneficial proprie- 
tary right in the mortgaged estates, although in fact she was only 
the curator of her sou, a minor, the heir of the deceased — held that 
the description, though inaccurate, was not such an assumption of 
ownership as was derogative to the rights of the heir, but was to be 
viewed as an act done by her, as director, in behalf of the beir ; and 
as the mortgage was beneficial to the estate, it was binding npou the 



CHAKOES ON PEOPERTY. 73 

Leir, Ilwioomaiipereaiitl Patiday v. Musiumat Balooee Munraj 
Koontceree, 6 Moore's In. Ap., 393. 

Debt incurred by head of famUy— Minors. — A debt incurred 
by the head of a Hindu family residing together is, under ordinary 
circumstancea, presumed to be a family debt. But where one of the 
memberB is a minor, the creditor seeking to enforce his claim against 
the family property must show that the debt was contracted 6on3 
fide, and for the benefit of the family, Hunoomanpersmid Panda^Y. 
MuBsumat Eabooee Munraj Koonweree, rapra ; Tandavaraya Mu- 
dali T. Yali Ammal, 1 Mad. H. C. R., 398. 

A Hindu testator by his will empowered hia executor and guaxdian 
of his infant children, who waa also manager of his zemiudary, to 
charge the same for payment of debts and advances during his 
children's minority, and directed that when the children came of age 
they should repay the amount raised. The esecutor borrowed of 
a bankiiig firm money for payment of government reTcnue, and 
gave bonds charging the zemindary with the sums so borrowed. On 
the children coming of age, they executed a kUtbandy, or instal- 
ment bond, for repayment of the amount then due. This instru- 
ment they afterwards repudiated, and on a suit being brought 
against them by the lender, upon the hietbandy, they in defence 
not only denied the existence of the bond, but alleged fraudulent 
collusion between the lender and executor, in obtaining the loan 
and granting a lease to the nominee of the lender at an inadequate 
rent. Held that the executor had power under the will to charge the 
zemindary with advances made for the purposes of the zemindary, 
Golaub Koommrree Bebee v. Eshan Chunder C/iov/d/iooree, 8 Moore's 
In. Ap., i47. 

Debts incurred for domestic use by a slaye.wife, etc. — Katya- 
yana says," Debts incurred for domestic uses by the slave, wi/V, mother, 
or disciple of one gone to a far country, or deceased, and also by his 
son, must be paid; so saysBhruffu; andY^'navalckyahalds a woman 
shall not pay debts incurred by her husband or son, nor a father 
those of his son ; nor a husband those of his wife, unless contracted 
for the benefit of the family." 

Liability for wife's debts for necessaj-ies. — By Hindu law a 
wife has authority to bind her husband, by contracting for neces- 
saries in proportion as the management of the family b confided to 
her. By Hindu law, perhaps, the presumption of authority is not 
80 strong as it is by the English law, per Bittlestone, J., in Viras- 
mmi Chetli v. Appatvami CheUi, 1 Mad. H. C. R., 375. 

Debts contracted by wife living apart ftom her husband.— 
It it were permitted by the Hindu law for a husband to supersede 
his first wife by taking another to live with him, and this was her 
sole reason for refusing to live with him, his doing so would not, 
according to Hindu taw, justify his first wife in separating herself 
and remaiuing apart from him of her own free will, and could not 
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without more, give her implied autliority as his agent to bind him 
for debts incurred for necessaries, per Scotland, O.-J., ib., 375. 

Liability of family property. — The family property ia not liable 
for the debt of an individual member, not even if by hb death the 
family property is augmented. 

Debts contracted by brother for support of family.— A debt 
contracted by one brother Kving in family partnership for the sup- 
port of the family, ia binding upon all in every case. 

The debtor's share in the property will, however, ho liable. The 
creditor would have to sue to have the share set out by partition, in 
order to make it thus available to him. Allowance would first have 
to be made out of the share for the share of the debtor's male issue, 
the residue only being available to meet the debt. 

But in trade consent necesBaiy, — But consent, express or im- 
plied, is requisite in the case of one contracted in the course of trade 
or for charitable purposes. Supposing the elder brother to be 
manager for the family, this might exonerate the person of the 
younger one,* but not the property, 1 Dig. clsxx., clxxxiii. 

A Hindu possessed of landed and other property died leaving two 
Bona, the younger a minor. The elder took possession and borrowed 
money (exceeding hia share of the property), for which he gave his 
note, mortgaging for the payment of it the family property. The 
younger son was not privy to the contracting of the debt, nor had 
lie ever recognised its validity, ho far as his interest was concerned, 
nor did it appear that it was incurred on account of the family. The 
question raised was. Is the debt chargeable on the family property 
beyond the share of the elder brother 1 Mr Coltbrooke remarks : — 
" On the subject of the question which you had lately before you, I 
entirely agree with you that a mortgage, sale, or gift by one of 
several joint-owners without the consent of the others is invalid for 
others' shares. In Bengal law it is clear that it is good for lus own 
share, and for that only. In other provinces it is as clear that the 
act is invalid, as it concerns others' shares, and the only doubt 
which the subtlety of Hindu reasoning might raise, would be 
whether it would be maintainable even for his own share of 
undivided property. On the other two points, as stated by you, 
the law ia undoubtedly as you have viewed it. On the third point 
I take the law to be, that the consent of the sharers, express or 
implied, ia indispensable to a valid alienation of joint property 
beyond the share of the actual alienor, and that an unauthorised 
alienation by one of the sharers is invalid beyond the alienor's 
share as against the alienee. But consent is implied, and may be 
presumed in many cases, and under a variety of circumstances, 
especially where the management of the joint-property intrusted to 
the part-owner who disposes of it implies a power of disposal ; or 
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where he was the oaly ostensible or avowed owner, or generally 
when the acts or even the silence of tlie other sharers had given him 
a. credit, and the alienee had uot notice. ... I rather consider it 
to be a point of evidence what shall suffice to raise the presumption 
of consent or acquiescaace, 2 Stra. JJ. L. (vide FeddamuiSiulaly v. 
N. Tiimna Reddy, 2 Mad H. C. B., 270), than a matter on which the 
Hindu law has pronounced Bpeciiically, and I do not recollect any 
paasBgftB more espreaa than those to which you have referred, 
showing that the alienation ia invalid against the alienee. The 
caae of Prannath v. Calispunier, Beng. S. D. A. Btp. ante 1805, 
to which you refer, was, I conceive, determined on the ground of 
implied consent, the land being answerable for the revenue for 
which the managing owner had engaged on the part of himself and 
sharers, besides other peculiar circumHtauces in the case," 

Bimlnntioii of share on aooonnt of profase expenditme — If 
debt exceed Bnrplns— Separate acquisitions liable.— A co-heir 
who may have been guilty of profuae expenditure, or who may have 
dissipated the property by unautfiorised alienations, ia to have his 
share diminished by the amount wasted or alienated by him, but 
should this exceed the value of his share, the surplus is not to be 
made a debt against him, for the other heirs should have checked 
his guilty waste in time, and must sufl'er for their neglect. This 
might be done by a court declaring his acts null, or compelling a 
division, or removing him from the management. His separate 
acquisitions would, however, be liable. 

ijiability of widows' heirs. — When property passes to a widow, 
those succeeding to her are not liable for debts contracted by her, 
nnleas they are of such a nature as would have warranted her 
alienating the property to discharge them, such as payment of hus- 
band's debts. Government Kist, debts, &c. Hers is only a life- 
interest interposed between her husband and successor, who ia not 
so much her heir as her huiibaud'a 



Section II. 

Tlte debt mvit have been/w a good eonsideratvm — DebU due f&r f,ne» 
or tolls — Svretyship — Nuptial debts — Borrowed far ■ase of family 
— The course of payment of debts on partition — Friendly gifts 
— Performance of obsequies— Expenses of initiation and marriage 
— Escheated prop^-ty — Persons under disability — Daughters. 

In actions against the heir three things are to be considered : — 
I, The debt must have been for a good consideration, otherwise it 
will not bind. 2. It must not have been a ready-money trans- 
action, as a toil or fine ; if it is, the heir ia not liable, 3. The 
debt, when incurred for ceremonies, marriage, ic, in order to make 
it binding on the son, must have been reasonable in amount. 
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let, It mast have been for a good consideration — so that if 
the coDBideration for the debt be gaming, or the purchase of apirit- 
■nous liquors, or debauchery, or other improper objectSj tlie aon ia 
not liable, unless at those festivala where gaming and drinking are 
authorised, or where the use of spirituous liquors is allowed by 
custom ; so, a debt dne for a cause repugnaut to good morals, 

Because the ancestral property has been encmnbered, it by no 
means follows that a sum borrowed has been a wasteful expenditure; 
it may well be that a father has obtained by it something mnch 
more Talnable than the original estate, Tara Ghund v. iJwJ Earn, 
3 Mad. H. C. R, 179. 

If the managing member should enter into speculations with the 
honAfide hope and reasonable expectation of increasing the property 
for those who are to come after him, his co-parceners will be liable 
for the losses he may sustain, ib. 

Where self-acquired property has descended bnrthened with 
debts, the estate in the tends of the heirs is liable for these debts, 
and the propriety of discharging it on the gronnd that the manag- 
ing member ought to have discharged it cannot be recognised, i4. 

The passage in the Mitacthtra stating the right of the sons to 
prohibit excessive expenditure, by no means involves the logical 
consequence that if that right of prohibition has not been, or from 
nonage of the sons could not have been, exercised, there would be 
after the lapse of any period, how long so ever, a right of resUtD- 
tion. It may be said that the case of a minor requires a different 
consideration : the law counterbalances his liabilities with manj 
privileges ; and it may well be that he might be entitled to restttn- 
tion, although a son of full age would not t>e. It may also be that 
the absence of the power of interposition would be a loss attendant 
npon his disability, from which no law could relieve him, ib. 

Debto due for fines or tolls. — X fine due to the king for aome 
offence is not a debt for which the son is liable,* So, a debt doe 
for a toll, i.c,, a duty of custom payable at a wharf^ or the like. 
Sir Thonuu Stranye says. The reason of which may be that they are 
to be regarded as ready-money payments, for which credit will hire 
been girea at the risk of him by whom they ought to have been 
f RceiTed. 

Bnretyahip. — So debts originating in suretyship, oommerce, and 

' the rest, shall not involve the sons, they shall not be paid by the 

ons of the debtor, Gau/ama. 

Hnptial debti. — Where the debt attaches upon the commoo 

I pn^Krty, as for instance, where it has been incurred for the nup- 

I tials of any of the family, the expenses attending the ceremooy 

most have been reasonable, according to the osage and means of 

* Heliidun Criminil ?TOtxd\sn Code (\^0) *mpowen aa^Stnlt*ta\etj 
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the family. If the expenses have been extravagant or cxccHSivo, 
the member incurring them will alone be liable unless the family 
haa adopted them. 

Borrowed for use of family. — If the money borrowed was 
expended for the use of the family it must be paid by that family, 
divided or undivided, out of their own estate, Menu; contracted 
fairly for the use of the family by any member, whether uncle, 
brother, son, wife, servant, pupil, or dependants, it binda the 
whole. 

The eourae of payment of debts on partition. — This subject 
baa been discussed under the title " Partition." 

Sir TftoTitas Strange Bays, Modified aa the details of Hindu law 
are everywhere by local usage and practice, how far the whole o£ 
the ancient provisions for the payment of debts are at present 
applicable most be left to the discretion of the courts exercising 
jurisdiction within particular limits. 

Friendl; gifts. — Sir ThoTna* Strange says. Connected vrith the 
duty of paying the debts of ancestors, ig the discharge of obligations 
resting on the intention of the deceased sufficiently manifested j 
since, though nothing occurs in the Hindu law eipreaely in favour 
of the testamentary power as exercised under other codes, it pro- 
vides distinctly for the performance of promises by the ancestor in hJH 
lifetime to take effect after his dcatb, and to this extent a friendly 
j^t, as it is called, not being an idle one, far icss one founded on an 
immoral consideration, being available in law as a charge upon 
heir^ may be assimilated to a legacy. 

In support of this he refers to cases, vol. ii., p. 426, which arc 
cited in Gnidi/t Hindu Law, p. 85. 

Sir Tharruu Strange adds, fint according to the doctrine of the 
Mitacthara, such a gift referring to property held in common, in 
order to be good mnst have had the consent of the deceased co- 
parceners, Hitof, ch. L s. L, { ^0 ; an if made by a widow, it mnst 
have had that of her gnardian and next heirs. What was promised 
shall be received bythedeEceuIantsof the donee down to thefonitii 
in deacent, if not rested; if vested in the donee, it is partible 
amongM tbe coJMtn if lie have any. Accfflding to Davala, that 
which a bnshend has promised to his wife for sepvate prup«rty 
DBBt be made good by hb soos ena as a debt. 

2d, PccOnuaee of obse^niM I'madhia),— Of property which 
dcaeends by inboitance, half shcmld be caiefnlly set sport for the 
benefit of the deecMed owner, to de&ay the cbtfgca ni lus vtOfitUjr, 
six moBthlj, and aaHBal otfqnka, «■ the gronkd that woUb m 
nsefnl Igr iJias and lujujiMtmt, Friiaipali, ApaMamku 

Frp ais w of la i H i ti w aad mmiat)t.~-'Tbt cxpcoses imnrnd 
br the ioitiatain «f tbe —iwiltatwl aad fiir the munw of the 
^i MM iied mem b tn ol Ae ftaril j an ■!» <targu vpem we etfcte 
r^matM^mn t'aiadlbtedbnaetiibMUbe intbtedbrtboM 



/8 HINDU LAW. 

for whom the ceremonies have been already completed. UpOH ' 
which the MUae. ch. i. s. vii., § 4, has the following exposition, By 
the brethren who make a partition after the decease of their father 
the uninitiated brothers Bhould be initiated at the expense of the 
whole estate. Yajnavakhya says, Unmarried sistera should be dia- 
poBed of in marriage, giving them a quarter of a share, Mitac. ch. i. 
8. vii,, g 6, et seq. But the Chandrika and Madhavya countenance 
the opinion that the specified allotment intends only a sufdciency 
for the charges of the aiater'a nuptiala. 

Initiation involves a succession of religious rites attended with 
more or less espense, commencing with purification and terminating 
in marriage. They are ten in number, of which marriage is the only 
one competent to females and Sudraa ; the rest being confined to 
maJes of the three superior classes. 

We have seen, supra, that the duty of initiation attaches to those 
who themselves have been initiated, and the provision for it is like 
that for the payment of debts, to be made before partition out of the 
common stock j and, as we have before seen, the expenses must be 
reasonable. 

This obligation does not extend beyond brothers and Bisters, con- 
sequently not to collaterals, such as nephews. la Mitac. ch. i, s. iv., 
§ 19, 8. v., § 2, s. vii., 5 4, no mention is made of nephews. 

Escheated property ,^An estate taken by escheat is subject to 
the same trusts and charges, if any, previously afTecting the estate, 
The Collector of Mamiipalam v. Cavali/ Vencuia Narrainapah, 8 
Moore's In. Ap., 500. 

When the crowa takes by escheat for want of heirs, it baa the 
same power to impeach an unauthorised alienation by the widow 
which the heirs of the widow (had there been any) would have 
had, ib. 529. 

The question was raised in Saiaani Sanlara Pandil v. Amhahag 
Ammal, 1 Mad. H. C. R., 3C3, whether if the right to maintenance 
had existed in a son whose adoption was held to be invalid, that 
right would as an estate descend to liis sons natural or adopted, 
but was not decided, and under the view taken by the court in re- 
spect of the right of a person whose adoption is not valid, it is not 
likely to arise again. 

FeraoiiB under dlBability. — We have akeady said in chn]>ter 
vi., that all those who are excluded from the inheritance for the 
reasons there referred to, are entitled to maintenance, except the 
out-caste and his issue subsequently bom. With regard to the 
out-caste, the Mitac. eh. iL s. x., § 1, says, he must be maintained, 
citing Yajnavaldtya; whilst Jin. VaJuina, ch. v., § 11, 12, citing 
£«vafa and Baudhayana, excludes the out-caste, and the latter, 
hia issue also. Menu, however, does not except them. Under 
Act xxL of 1^50 out-castes are entitled to maintenance. Sir 
Tltomas Strange, arguing by analogy, says, Admitting the right 
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of tbe ont-caste to food and raiiaciit, it most be diflicult to exclude 
the adulterer's widow. 

Daughters.' — The daughters of persons tiihouring under diui- 
bility muEt be mEuntaiued until married, and the expenses of their 
nuptials defrayed, Yajnavalckya ; Miiac. ; and their childless 
widows most be supported for life, Jim. Vaharut ; MUac. 



Section III. 

Maintenance — How estimated — Whether ttridhana is to be included 
— Where property unproductive — Widow UTtd only smi — Where 
one of united brother* diet leaving a widow and a eon — A mofher'g 
right at between hertelf and lier lone^-There it no distinction in 
the different tribeS'—Half-brothert and childleat toidow — The rightt 
of a brother't widow having a ton — Bightt of father' t wivet on 
partition among the hrot}iers — ^010 maintenance it to be provided 
for — Want of Ckattitt/ — Detertion of hutband by kit wife — /m- 
plied agency — Polygamy — Widovfa right to recover arreart of 
maintenance — Where liittband't properly provet dtfcienl — Grand- 
mother — Stepmothers — Sitters — Daughter — Illegitimate children 
— Illegitimate ion-~S!iatra casfe. 

Haintenance. — The maintenance of dependent members of ths 
family is also a charge upon the common fund. The widow, where 
she does not take as heir, is the Srst who is entitled to maintenance, 
and her maintenance is the first charge upon the estate, afl>er pay- 
ment of the debts. 

How estimated. — Sir Thomae Strange says, In awarding it to 
her, what she possesses as stridhana, or her peculiar property, is to 
be matter of account, the utmost that she can claim being to have 
it mode up to her equal to what would be a son's share in the event 
of partition ; and again, au opinion that her maintenance should be 
independent of her peculiar property is unsupported ; again, whether 
in estimating her stridhana on the occasion, her clothes, ornaments, 
and the like are to be taken into account, or only such articles of 
her property as are productive of income to her or conducive to her 
subsistence, does not distinctly appear, though the restricting this 
account to the latter would seem to be reasonable, considering the 
object 

We cannot think that this ia the correct view of the law. It ia 
in right of her husband that she is entitled to maintenance, and her 
claim to it ia irrespective of her stridhana. See opinion, Mr Ellis, 
2 H. L., 291 ; Mr Colebrooke's 2 Stra. H. L., 2!)4j and Gradi^a 
Hindu Law of Inheritance, 88, 89. 

Whether stridhana is to be included. — See Gmdy't Hindu Law 
of Inheritance, 8!). 
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Where property nnprodaotive. — Mr Ellis says, If she have 1 
property of her own, not coasiBting merely of pearls, olothas, orna- 
ments, iind the like, hut from which an iucome is derivable, in this 
case it is to he made up equal to a share without reference to any 
fanciful division of halves and quarters, of which the Pundits (mis- 
taking the explanatory language of the law, as " she shall otherwise 
receive a half or a quarter," for positive injunction) are so fond. I 
say above, " from which an income is derivable." I cannot just now 
refer to my authority for this, as I hove not my hooks at hand ; but 
it is the sense of the law. The law says, she sliall have a mainten- 
ance, but it is not required that either the family stock, or her 
own, shall be reduced to afford it. It is clearly meant that it shall 
be a mw.ntenance by income ; if, therefore, she have no property 
from which she can derive an income, without destroying the pro- 
perty, she is entitled to a full share. 

Widow BJid only boh, — Tho fa,ther being dead, leaving a widow 
and infant son with property, the son and estate being in the hands 
of the brother of the deceased, the widow demanded the custody of 
eacb. The Pundit said the estate is the eon's, out of which the 
widow is only entitled to be maintained. The son is not compel- 
lable to hve with his mother; it is rather her duty to live with turn. 
Upon which Mr Colebrooke remarks. The sovereign is the guardian 
of minors. The mother cannot claim a share, hut a maintenance 
merely, from an only son, her right to a specific allotment arising 
only when a partition is made. 

Where one of nnited brothers dies leaving a widow and a son. 
— If there be undivided brotliers, and one die, leaving a widow and 
son, they succeed to his share of the joint property, is the answer 
given by a Pandit to a case submitted to him ; upon which Mr Ellis 
remarks, Ab long as the family continues undivided, all the par- 
ceners, their wives and families, are entitled to a joint maintenance. 
On division, widows, wives, and children can claim only on the 
partition of their respective huabands and fathers. In the present 
case, if the son were alive at the time of division, his mother would 
have to look to him alone for maintenance ; if he were dead, she 
-would be entitled in right at once both of her husband and son to 
succeed to a full share of the estate — that is to eay, a fuU share 
should be the mascimum allowed bcr. If litigation take place, it is 
the measure to be adopted by the court ; not that the dividing 
parties are bound to give her so much, if they can prevail on her to 
take less, nor any share at all if they can provide among themselves 
for her maintenance. Such, at least, I behove to be the correct 
doctrine ; whether her dominion over the property be limited or 
otherwise is another question. 

A mothet'B tight as between herself and her Eons. — A case 
illustrating this is cited in Gi-ady's Hindu Lam, p. 90. 

There is no distinetion is the different tribes, — Two brothers 
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of tihe Sheirit/a tribe, being about to divide, after his death, the 
estate of their father, tlie questtoa is as to the rights of the mother, 
who claims to share with them. To what ill this tribe ia she en- 
titled ) The Pundit's answer was, tbat the mother has by law no 
right to share with her sons. 81ie is entitled to her slridJuma, and 
if there be land yielding an annual produce, to as much of it as 
will sufiice to be settled upon her for n maictenance. Mr Colebrookt 
remarks, The law provides, that when a partition takes place among 
brothers, the mother shaU have an allotinest made up to her, equal 
to a full share. There is no distinction in this respect amongst the 
different tribes, 

Half-brotheiE and childless widow. — In a question between a 
childless widow and the half-brothers (by the same father) of her 
deceased husband as to her rights, the Pundit replied, Tbat she 
is entitled to demand of them as much as will provide her food 
and raiment with aulticieut for the shradum, or annual ceremony 
of her husband; and Mr CoUbrooke remarks, They are bound to 
maintain her, see Nariuia cited Mitaa/iara, ch. ii. a. 1. § 7. But 
Mr Ellis denies that tills is the law of the Smritia. He says, it is 
the convenient law of more modem commentators, endeavoured to 
be supported by proposing alterations in the original texts, for 
which there is no foundation. In recent times, however, when the 
operation of the Hindu law had been interrupted, and none other 
established in its stead, the nefarious practice of the males of the 
family seizing all the property of it, and reducing the females to a 
state little short of slavery, came gradually to prevail, which prac- 
tice, as appears throughout these papers, the present race of Pundits 
are sufficiently inclined to support. The correct doctrine is, that a 
widow SQcceeds to the "entire share" {chrUtnam ansam') of her 
husband immediately, if partition have taken place ; eventually, if 
it have not. What, then, is the situation of a widow of a co- 
parcener during the time the family continues undivided 1 Is she 
merely entitled to a maintenance 'i No ; she is in the situation of 
ber deceased hnsband, and is entitled to the use of the joint-pro- 
perty to the fuU extent that he was entitled to it, remembering 
always that as a female she is under the protection of her natural 
gnardians. 

The rights of a brother's widow having a son, — The plaintiff's 
husband and the defendants were brothers. The plaintiff had a 
son ^ed four years by her husband, and she instituted a suit for a 
share of the undivided property for herself, and another for her son; 
and the Pundit was asked his opinion as to her rights under the 
general law of inheritance and partition, she being, moreover, charged 

• " ChrUtnam annam" — the entire aharB. This oxpresaion is re-id bysoinr;, 
chrittnam iirtkaBi, the "entire estate;" and on thia raading, it ia mnintainod 
that the nidon takes the eetnte of her dcceaiRd husband in the event uuly u( 
previoua partition. But this is iinnfuted bj tho better juriste. 
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with adulteiy ;• and Le replied, " Tliere is no ground for tie c 
of separate aliares for herself and her son. The share that is given 
to the son must maintain bis mother. Though she should not 
conduct herself to the entire aatLBfaction of her caste people, still 
she miiBt be supported ont of the share allotted to her son, who, in 
the meantime, is to continue under her care till he attain his age. 
Nor though she should prove an adultereaa, can he refuse to supply 
her with the necessaries of life." Mr GoUhrooki remarks, The son 
is entitled to the share of hia father, who was one of four brothers, 
Miiac. ch. i, s. v. § 2, and his mother must be maintained out of 
his allotment ; but the sovereign, or a person selected by hia autho- 
rity, is the guardian of the widow. Brethren are not bound to 
maintain the unchaste widow of their childless brothers, Miiae. cb. 
ii. s. i. § 7. Nor has any authority been found for imposing it as 
a civil obligation on the son to maintain hb mother if she be an 
adulteress (query, unchaste) ; and Mr EUU says, Correct as to the 
exclusive right and consequent obligation of the son ; I do not think, 
however, and probably the Pundit does not intend, that the defend- 
ants could be compelled to a division of the estate until the majority 
of the child. 

Bighta of father's wives on partition among the biothera. — 
In cases of partition among the brethren, to each of the father's 
wives, who is a mother, niuat be assigned a share equal to that of 
a son, and to the childless wives a sufficient tnaintenance ; but, 
according to the Milriaahara and other works current in Benares 
and the southern provinces, childless wives are also entitled to 
shares, the term matha being interpreted to signify both mother and 
step-mother. The Stnitri Ohandrica is the only authority which 
altogether excludes a mother ftom the right of participation. A 
step-mother has no right of succession according to the law of 
Bengal, nnd the property of her step-son will rather go to her 
uncle's adopted son. If, after the death of R, the first widow of K, 
her adopted son N died without issue, his share goes to the adopted 
son of K's full brother — i.e., to the coiiain-german by adoption, not 
to the second widow of K (step-mother by adoption), nor to the 
heirs of the half-brothers of the adopting father. If, however, the 
adoption by the appellant (the second widow) of K be good, which 
was made on the death of N, then her adopted son ia heir to N.f 
The reason why the appellant, the step-mother of N, cannot succeed 
to his share is, that in the Dayii, Bhaga and other authorities current 
in Bengal, wherever the word matha, or mother, occurs, it is explained 
to intend jananee, or actual mother. These books do not authorise 
the steij-mother's succession ; but she receives a maintenance out of 

' Sbe oould not be charged with adulter; after the hiisbnud'n death. 

+ In tho Shiutivu there U no eiprees prohibition, or Banction of two sdop. 
tioaa. IE it be the usage in Bengal to make two adoptkuu, tbe adoptioD of 
ti ia TiUid, aud he Bucoeeds, ib. 
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Sw estate. In the books of the Dekkan — viz., tlie Mitaokara, 
&C. — the word mailui iraphes both mother and step-mothei" ; aocord- 
ing to these, the st«p-mother would share, Menu, Baudhai/aiia, 



How maiatenaiice ia to be provided for. — There seems to be 
three modes of providing for the payment of the aUowance, One 
is to estimate the yalue of the maintenance to be allowed, and to 
give the widow a sam ; a second is, by assignment of land revertible 
to the estate after the death of the widow- — in both those cases in 
proportion to the amount of the property of the husband, and to 
her support as well as those dependent upon her, including the 
performance of charities and the discharge of religious duties ; a 
third, is to invest a sum at interest for the payment of the main- 
tenance, or to deposit compan/a paper. 

Want of cliastity, — Sir Tkamae Strange says, "As chastity is a' 
condition of her inheriting oo failure of male issue, so it would 
seem that by a. want of it she forfeits her right to maintenance, 
leaving it a question, however, in the case of the Hindu, whether, 
notwithstanding, she be not entitled (as out-castes generally are) to 
food and raiment. 

Mr Ellis remarks, Menu nowhere says that a woman divorced is 
not entitled to a maintenance. She is to be " abandoDed," deprived 
of nuptial rights ; she is to be divested of her ornaments and 
separate property; but she must be maintained, as must an out-caste 
be, by his family. 

Mr Goiebrooke remarks, " Brethren are not bound to maintain the 
unchaste widow of their childless brothers {Mitae. ch. it s. 1, § 7), 
nor has any authority been found for imposing it as a civil obliga- 
tion on the son to maintain his mother if she be an adulteress.* If 
ebe be unchaste, a woman must be turned out of doors, aud without 
a maintenance, li. A. No. 2 of 18G3, 

Adultery uncondoned bars a suit against a husband for main- 
tenance. A Hindu adulteress, therefore, living apart from her 
husband, has no claim upon him for maintenance so long as the 
adultery is uncondoned, Ilata ShavatH v. Ilata, Narayanan Nant- 
budiri, 1 Mad. H. C. R. 372. A claim by a Hindu widow for an 
aUowance from her husband's family was dismissed on proof of such 
imEaropriety of conduct oa her part as, in the opinion of the Court, 
deprived her of all legal claim, according to the Hindu law, to a. 
maintenance from them. 

A woman divorced for adultery, who continued in adultery dur- 
ing her husband's life, aud in unchastity after his death, is not 
entitled to maintenance out of the property of her husband, Mut- 
tammal v. Kamak^hyammal, 2 Mad. H. C. R. 337. 

Harita says, If a woman, becoming a widow in her youth, bo 

headstrong {suspected of incontinency), a maintennnce must in that 

* Query, unchaste! 
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case be pven to her for the support of life (see Nevada ChintaMam), 
upon which there is this commentary in the Mitac, " This passage 
is intended fur a denial of the right of a widow suspected of iucoii- 
tinency to take the whole estate." 

Where a widow succeeds as heir, she takes, subject, among other 
things, to de&ay the expenses of the education and of the nuptials 
of unmarried daughters — in the latter case, to the extent of a fourth 
part out of the husband's estate. Since sons are required to give 
that allotment, much more should the wife or any other successor 
give a like portion. Sir Thomas Strange adds, that she is bound 
also to maintain those whom the deceased was bound to support. 

Desertion of husband 'by his wife— Implied agency— Poly- 
gamy. — ^A Hindu wife is not entitled to maintenance if she leave 
her husband without a justifying cause. Polygamy does not afford 
such 3 cause. If, therefore, a Hindu husband marry a second wife, 
and his wife thereupon leave him, the first wife has no implied 
authority to borrow money for her support, Virasvami Chetti v. 
Appamiami GktUi, 1 Mad. II. C. R. 375. 

It seems the prohibition agaivet a plurality of wives, save 
under certain circumstances, is merely directory and not iropera- 
ative, ib. 

Widow's right to recover arrears of maintenance. — No rule 
of Hindu law precludes the recovery of arrears of maintenance. 
The only bar to the enforcement of a purely legal right is the lapse 
of the time required by the law of limitations to bar the remedy, 
and the statute does not operate when there ia a constantly accru- 
ing right, and there is no authority for saying that a woman who 
is entitled to maintenance must, to obtain that to which she is 
entitled, bring annual actions. 

Where husband's property proves deficient. — Where the hus- 
band's property proves deficient, the duty of providing for her 
is cast upon bis relatives ; and failing them, upon her own, — an 
obligation that attaches, though she should have wasted what was 
assigned her for the purpose, 1 Stra. H. L. 172. A Hindu died 
possessed of no property, but leaving a widow on his death, she 
left the house of her father-in-law, and went to reside with her 
father. Her father-in-law was not possessed of any ancestral pro- 
perty. Held that she could not sue her father-in-law for a sum of 
money on account of maintenance, KhttravMni Dati v. Kaskonath 
Dns, Bgngl. L. Rep. vol. 3, pt. 1, p. IS. 

Grandmother. — The grandmother as a member of the family is 
also entitled. 

Step-mothers. — Step-mothers must be maintained with food and 
raiment, Daya Knima Sangralia,, ch. vii. § 3. 

A son, on succeeding to his father's estate, must maintain his 
Btep-motber and her daughters. 

Sisters. — The married sisters are considered as provided for. 
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Mr CoUbrooke says, The law gives nothing to a married daughter 
Trbere male issue is left. The claim of an unmarried daughter 
only ia noticed, Mitac. 

To unmaxried sisters Vijnyanestmra allots a quarter of a share, 
Mitac, Yajnavalduya. But the Chandrika and MadJutvya coun- 
tenance the opinion that the specifiod allotment intends only a 
sufficiency for the charges of the sister's nuptials. This does not 
mean a fourth to each sister, to be deducted from the share of each 
brother, but a participation out of the whole, equivalent to a fourth 
of a brother's share, irrespective of the number of brothers, The 
meaning is not that a fourth part shall be deducted out of the 
portions allottedto each brother, but that the girl shall be allowed 
to participate for a quarter of such a share as would be assignable 
to a brother of the same rank with herself. 

A widowed sister, not otherwise provided for, is entitled to 
maintenance. Sir Thomas Strange is not supported by the author- 
ity he cites. 

Daughter. — A daughter living apart from her father without 
any sufficient cause has no legal claim upon him for maintenance, 
Ilata Sliavatri v. llata Narayanan Namhvdiri, 1 Mad. H. C. R. 
372. 

Illegitimate children. — With the exception of illegitimate 
children of the Sudra class, who take by inheritance, all others 
are entitled to a maintenance, Mitac. An illegitimate son of a 
Sudra by a concubine, not being a, female slave, is entitled to 
maintenance according to Hindu law, Muttasamy Jagavire Zettapa 
Naikar v. Vanhataaubha YtUaiu, 2 Mad. H. C. R. 293. It would 
seem that the mothers of such children have also a claim for 
maintenance out of the property of their father, even where the 
property escheata to the king for want of heirs, Milae. 

niegitiina,te son — Shatria caste. — la the case of a disputed 
succession to the Ec'dom, and Zewindary of Mavmugger in Bengal, 
it was held that an illegitimate son of a Shatria, one of the three 
regenerate castes, by a Sudra woman, cannot by the Hindu law 
succeed to the inheritance of his putative father, but is entitled to 
maintenance out of his estate. In the cose of the Sudra class, 
ill^itimatS children are qualified to inherit, Chuoturya Run. Mur- 
dun Syti. v. Salioi Purhulal Syn, 7 Moore's hi. Jjj. 18 ; see Teta- 
var V. Telavar, ante, page 9. 
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Menial and corporeal defects duqualifi/ — Who are ditqualified — 
The defect Tnust have preceded partition, — Qualified sons of a. dis- 
inhxrited man may inherit with ca-tain exceptions — Special rule 
for their wives and daughters — Religious orders— Enemy to his 
fatlitr — Disease — Vicious son, — Dissipation — Dissipation, of tite 
familif estate hy gaming, &e. — Woinen — Barrenness — Defect re- 
moved — Illegitimaey — Sons of a wmnan married t« irregular order 
— Sons of a jnoman of a higher class — Maintenance — Adoption — 
Religious institu,tio)is. 

Mental and corporeal defects dleanaliiy' — There are certain 
defects, mental or corporeal, whicli according to Hindu law defeat 
the right of inheritance. Macn. aaya, " Various diseases and various 
offencea have been declared by the Hindu legislators to be of auch a 
nature as to diaquaJily for inheritauce. It is problematical how far 
our courts would go in support of objectiooa whicli must in some 
instances be deemed irrational prejudices." 

But as no judicial opiniona have been espresaed upon many of 
the causes of disqualificatiou for inheritance propounded by the old 
authoritiea on Hindu law, we are compelled to take a cursoiy view 
of the ancient law; a more detailed notice of it being rendered un- 
necessary, partly for the above reason, and partly because of the 
elaborate enumeration of the disqualifying causes which is contained 
in 3 Dig. 

Sir Thomas Strange says. Like succession, exclusion from inherit- 
ance is coDuected with the obsequies of the deceased, from the 
incapacity to perform which the excluded are incompe^nt as co- 
heiia, Jim. Vahana. 

yth.0 are dlsiiualifled, — An impotent person, whether naturally 
ao or by castration, an out-caate,* or hia issue, one lame, bom blind 
or deaf, or who has loat the nae of a limb, a madman, an idiot, one 
incurably diseased, as well as others similarly disqualified, Yiijna- 
lalchya. 

An oitt-caate is one guilty of sacrilege or other heinous crime — 
" hia issue," the offspring of an out-caste, Jim. Vahana. 
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Lame— is one deprived of the use of his feet ; one who cannot 
walk is lame, Jha. Vahana. But this would hardly be held now to 
be a disqualification. 

A madman — affected by any of the various snrtB of insanity, from 
whatever cause, Milac. 

An idiot — a person deprived of the internal fatuity, meaning one 
incapable of discriminating right from wrong. A person not sus- 
ceptible of instruction, Jim. Vaharia, ch. v. § 9. The mental inca- 
pacity which deprives a Hindu from inheriting on the ground of 
idiocy is not necessarily ntter mental darkness ; a person of unsound 
mind, who has been so from birth, is in point of law an idiot. The 
reason for disqualifying a Hindu idiot is hia unfitness for the ordi- 
nary intercourse of life. Such unsouodnesa is to be determined 
npon tangible and unmistakable facts, not upon fine-drawn specula- 
tions. Tirumamgal Ammal v. liamasvami Ayangar, 1 Alad. H. 
0. R. 214, 

Blind — destitute of the visual organ. A blind daughter could 
not be considered disqualified, because her right to inherit is placed 
on the ground of having male issue to perform her ancestor's obse- 
quies ; and blindness is no impediment to her having sncb issue. 

Afflicted with incurable disease — affected by an irremediable dis- 
temper, such as erasmus, or the like, Mitae. 

Narada also declares, an enemy to his father, an out-caste, an 
impotent person, and one formally expelled, take no share of the 
inheritance, even though they be legitimate, much less if they be 
sons of a wife by an appointed kinsman. 

One afflicted with an obstinate or a grievous disease, and one 
insane, blind, or lame from his birth, must be maintained by the 
family. ' But their sons may take the shares of their parents. 

" Formally espeUed '' has reference to degradation from caste, and 
it means a person excluded from drinking water in company, Jim. 
Vahana, ck v. § 3 ; 3 Dig. Sa7tkha and Lakhata. The heritable 
right of bim who has been formally degraded, and hia competence 
to offer oblations of food and libations of water, are extinct. But 
the Emancipation Act xzi. of 1S50 would prevent the operation of 
this law. 

The doctrine of Hindn law that out-oastes are incapable of inherit- 
ance has no bearing upon the case of the members of new families 
which have sprnng from persons so degraded, 'faraahand v. Reed 
Earn., 3 Mad. H. C. A. 51. 

The consequences of degradation, or being out-caste, are enume- 
rated by Sir Thomas Strange, 1 vol. 160. Fide also AbraJiam v. 
Abraham, 9 Moor^t In. Ap. 195. 

The power to degrade is in the first instance with the caste them- 
selves, assembled for tiie purpose, from whose sentence, if not 
acquiesced in, there lay an appeal to the King's Conrta, 

The main feature in which degradntion differs from other causea 
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of diflqaalification, is that it extends its effects to the son if bom 
subsequently, though if boru before he is entitled to inherit as if 
his father were dead, Devala, Vishnu, Daya Krama Sangraha, Jim. 
Vahana. In all other instances of exiilusion the son who is free 
from similar defects shall obtain liis father's share of the inherit- 
ance, supporting with food and raiment him who is e^ccluded, 
Jim. Vahana, Mitac.^Sir Thomai Strange adds, " The same right 
extending aa far as the great-grandson." 

The defect must ha,Te preceded partition. — When the disquali- 
fication of the out-Ciiste and the reat who are not excluded from 
natural defects arises before the division or descent of the proper^, 
they are debarred of their shares. But one already separated from 
hia co-heirs is nut deprived of his allotment, Mitae. Hence adultery in 
the wife bars her right of inheritance, for by loss of caste, unesjiiated 
by penance and unredeemed by atonement, it is forfeited. It has 
been decided that a woman guilty of adultery is not entitled to 
maintenance while the adultery is uncondoned by the husband, 
■ anie. But it does not appear to be yet decided whether, with 
reference to Act xxL of 1850, loss of caste in consequence of adul- 
tery would bar a widow from inheritance. If condoned, it might 
be argued from the above decision that all rights to which she 
would have been entitled had she not committed adultery would be 
secured to her; it is doubtful, therefore, whether adultery, per ge, 
is, under the existing change in the law, sufficient to exclude. 

The law with reference to the loss of caste has been abrogated by 
the British Legislature, Act xsd. of 1850. 

Dumb — one who is incapable of articulating sounds, Jim. Vahana, 
cb. V. § 9. 

Deaf, blind, and dumb, are excluded on the ground of the absence 
of the rights of ijiitiatioii and investiture, owing to their being 
unable to master the necessary ceremonies. 

The qualified sons of a disinherited man may inherit with 
certain exceptions. — But the blameless sous, even of one from these 
causes disinherited, shall take a share according to the teit of 
Vi»hnu. The legitimate sons even of these are sharers of the patri- 
mony, but not the sons bom to a degraded man after the commission 
of tJie act which caused the degradation, nor thoee who are pro- 
created on a woman of a higher class ; that ia, in the inverse order 
of the classes, their sous do not participate even in the property left 
by the paternal grandfather. " But their sons, whether legitimate 
or the oifspring of the wife by a kinsman {fh'trya), are entitled 
to allotments if free from similar detects/' Yajnavalchya, MayuJcha, 
Mitae. 

Special rule for their wives and daughters. — Yajnavakhyn 
delivers a special rule concerning the daughters and wives of these : 
" Their daughters must be maintained likewise until they are pro- 
vided with liusbftDda, Their childless wives, conducting themaelvea 
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taight, must be supported, but such as are unchaste should be ex- 
pelled, and 80, indeed, should those who &re perverse." If she be 
tMtc/wMfe, a, woman must be turned out of doors, and without a 
maintenauce, MayvJcha, Mitac. But the commentator says, " Main- 
tenance must not be refused solely on account of perrerseness," Mitac. 

BeligioQB orders. — They who have entered into another order 
(perpetuul student, hermit, ascetic) are debarred from shares, Vruuh- 
tka, Mayukka, and the next heir succeeds as though the devotee 
were naturally dead, Menu, VaxUhtha, Mitac. 

So the religious pretender, and apostate from a religious order, 
Jim. Vahana. 

Enemy to Mb father. — One who hates his Jather is a professed 
enemy to him. Enmity ia manifested by attempting his life, and 
BO forth ; but after the death of the father, by withholding the 
libations of water, and the lilce, which should be olfered for his 
Hake. 

Disease. — Aa to the nature of disqualifying diseases, and the 
grounds upon wbich the disqualification proceeds : disease is made a 
cause of disability from the idea that it is the mark and consequence 
of aa committed in a former birth. Nothing but the removal of 
the disease will take away the disability. 

A vicioua son does not inherit if other sons exist. All those 
'sons who are addicted to vice lose their title to the inheritance. 

Addicted to vice^that is, adhering to a contrary or improper 
course, such aa drinking, gaming, &c. This rule appears to be 
more directory than mandatory. 

Dissipation. — There would be great difficulty in applying this 
mle in consequence of the impossibility of aacertaining the amount 
of guilt that would disqualify, oa well as the nature of the crime ; 
and English judges would be alow to recognise it ; moreover, there 
ia no cose in wbich, according to Hindu law, disability may not be 
expiated. 

Mr Strange aaya, "The perpetration of crime in general is not 
to disqualify for inheritance. This alteration in the Hindu law on 
the aubject arises from the Hindu criminal, having been superseded 
by British criminal, law, and the offence of the criminal having been 
adequately provided for by the latter law, his sentence cannot be 
enhanced by the application to him also of the Hindu law, Juilgt. 
of the Sadder Court in Sp. Ap. 40 of 1858. Act xxi. of 1850 
removes the disability arising from exclusion from caste. A case, 
however, may arise which might be thought eo heinous as to be 
conaidered a cause of diaability, independently of the exclusion from 
caste, which would not be relieved by that Act. Thus when a party 
has stolen a portion of the common inheritance, he is civilly disabled 
from claiming a share in the inheritance. 

DiSBipation of the family estate by gaming, &q. — Wc have 
discussed this subject under the head of "Partition." 
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Sir Tkinaai Strange cites the following observatiooa of Mr Coif 
broohe : — " In regard to the cases of disinheritance discussed in the 
Diffeai, b. t. ch. v. § 1, corresponding with fifth chapter of Jimuta 
Va/iana and the tenth sec. ch, ii. of Mitac., 1 am not aware that any 
can be said to have been abrogated, or to be obsolete. At the same 
time, I do not think any of our courts would go into proof of one 
of the brethren being addicted, to vice,* or profusion, or of being 
guilty of neglect of obsequies and duty towards aucestors. But ez- 
pulsioti from caste, leprosy, and similar diseases, natural deformity 
from birth, neutral sex, unlawful birth resuiting from an uncanoni- 
cal marriage, would doubtlessly now esciude, and I apprehend it 
would be so adjudged in onr Adawluta. That the causes of disin- 
heritance, most foreign to our ideas, are still operative, according to 
the notjons of the law among the natives, I conclude from some coses 
that came before me when I presided in the ZDlah Court. I will 
mention but one, which occurred at Benares, at the suit of a nephew 
against Iub undo to exclude him from inherited property, on the 
ground of his having neglected hia grandmother's obsequies. He 
defended himself by pleading a pilgrimage to Gaya, where he alleged 
that he had performed them. His plea, joined with assurances of 
hie attending to his filial duty in this respect in future, was ad- 
mitted, and the claim to disinherit him disallowed." 

Amongst a people with whom community of interest is the ordi- ' 
nary form of enjoyment of property, it is expedient that some secu- 
rity likely to be efficient should exist to protect families against the 
consequences in any of their members of vicious extravagance. The 
extravagant member does not dissipate his own wealth alone; the 
other members of the community have an interest in it in common 
with himself. Many authors exclude a man addicted to gaming and 
other similar vices, while others do not deprive them of their shares. 
But by whatever means they dissipate that wealth, their allotment 
on partition is diminished by eo much as they have squandered and 
wasted ; the difference, if against them, constituting a debt, leaving 
it to the pursuit of courses more distinctly criminal to work at once 
an entire forfeiture, 3 Dig. 298, 300 ; but see post, " Partition." 

Women. — A woman is excluded for hke defects, and therefore the 
wife, daughter, mother, or any other feumle may be disqualified for 
the hke defects, Mitac. 8. 

Barrenness does not disqna.lify. 

Defect Removed.— If the defect be removed by mendicaments, 
penance, and atonement, at a period subsequent to partition, the 
right of partition takes effect by analogy to the case of a son bom 
after separation. When a son has been separated, one who is after- 
wards bom of a woman equal in class shares the distribution, 
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If after division, virility, or the other absent qualification, be re- 
gained hy medicines or other means, the person will then receive hia 
share as a son bom after partition does, MaynUia. 

Ulegitilttaoy. — Illegitimate offspring, save among Rudrae, cannot 
inherit. Among Sudraa the bastard gets a smaller share than the 
others, Jim. Vahana. 

Sons of a Tomaji married in irregular order.— The sons of a 
woman married in irregular order, as well as he who ifl produced 
through a. kinsman (sagotra), and an apostate from a religious order, 
neyer obtain the inheritance, Katifayana, MayuMui, Jim, Vahana. 
For an explanation of the expression, "produced throagh a kins- 
man," see Mayiiihu. 

Sons of a woman of a higher class.— If aona be begotten by a 
husbaud on a wife sprung from a higher class, they shall not bike 
the inheritance, May^ikha, Jim. Vahana. 

But the son of a woman mftrried in irregular order may be heir, 
provided he belong to the same tribe with hia father, and so may 
the son of a man of a different biit superior tribe by a woman 
espoused in the regular gradation. The son of a woman married to 
a man of an inferior tribe is not heir to the estate. Food Bud 
raiment only are due to him by his kinsman ; but on failure of them 
he may take the paternal wealth, Jim,. Vahana. 

Maintenance. — An impotent person, an outcaste and his issue, 
one lame, a madman, an idiot, a blind man, and a person afflicted 
with incurable disease, as weU aa others similarly disqualified, must 
be maintained, Yajnavalchya citing Mayukha, Menu, All those ex- 
cluded from participation must be maintained during the rest of 
their lives by those who get the estate, Mayvkka, Jim. Vahana, 
Mitae., except those entering another order, out-castes and their 
sons, Mayukha, Jim Vahana, Daya Krama Sangraha. The penalty 
of degradation is incurred if they be not maintained, Mitae., Menu. 

The incompetency of the wives of disqualified persons to inherit 
has also been declared by Tajnavalehya. Their childless wives, 
conducting themselves aright, must be supported, but such as are 
nnchaate should be expelled ; and so, indeed, should those who are 
perverse. Their daughters also should be maintained until provided 
with husbands. 

If those labouring under diaqnalification shonld marry, the off- 
spring of such as have issue shall be capable of inheriting. Menu, 
Jim,. Vaiiana. If they be free from similar defects, their daughters 
must be maintained until married, and their childless wives must be 
supported during life. 

Adoption. — Of these (two descriptions of offspring, legitimate 
offspring, and issue of the wife) the impotent man may have that 
termed issue of the wife, the rest may have legitimate progeny like- 
wise. The specific mention of "legitimate issue" and "offspring of 
the wife" is intended to forbid the adoption of other sons, Mitac, 
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ao that no adoption can take place ; such a boh, if adopted, < 
not get anything which his father was diaquahfied to inherit. See 
" Adoption." An adopted son may be disinherited for Hie reasons 
as the legitimate son, bat he cannot perfect the relation of son. 
2Stra. H. L. \U, Coleb. 

Beligious Institutionfl.— This is another description of property 
which is referred to in other portions of this work, and will be 
found under this head id the Index. 
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ALIENATION. 

Section I. 

Gifu inter yivoa — O^ binding a» againtt alienet — Manruapufra — 
For payment of a debt of an undivided Hindu by wtdovi — Childless 
widow where collateral knrs of hugband — In default of male itnie 
widow swxeede to her kuibaTtd's estate witlioat (Ae power of alien- 
ating w/utl devolves upon his heiri after her death — The question 
diicusied and avthoritiei cited — Stridhana — No restrictions cm 
alienation except land, the gift of husband — Saudaiyaca — Katga- 
yana — Shotriyam conferred for life — £ach lutlder can only alienate 
hi* own interest — Sunmtd, or tnaintenanee-deed — Construction 
(ff "from generation to generation" — Subject to allowance for 
certain classes (ff the famU^ — Toras Garas — Zemindar cannot 
alienale hi> xetntTtdari — Zemindar's estate and powers to encumber 
amd alienate— Alienafnliti/ of share of undivided family property 
— Partition — The validity of a sale of guch share under a fi. fa. — 
Malabar law — Sale by consent of all the members of tJie tarawad 
— The consent of the anandravar is necessary — Personal property, 
whether ancestral or self-acquired — Property acquired or I'coovered 
is alienable — Heslriclions on alienation. 

Gift inter vivos. — It is competent to a Hindu to make a gift of 
hia property by deed in(w vivos (which ia the nature of a will), 
Gradi/'s Hindu Law of Inheritance, p. 107. It would not perhaps 
be goi>d if givea to one son iu exclusion of the others. 

Gift bindins OB agaiiiHt alienee — SCanasaputrii. — By the Hindu 
law a man may make a gift of any of his property binding as against 
himaelf. Where a Hindu made a gift to a person, whom he said he 
had taken ae his nutnasapulra, * he cannot set it aside on the ground 
that be made a mistake in Buji^osing that the donee could perform 
hia funeral rites. Per curiam, nothing is clearer than the proposi- 
tion, that by Hindu, as by Engliah law, any man may make a gift 
of any of hia property binding as agiiinat himself. 

For payment of a debt of an nndivlded Hindu by widow.— 

* From Con. JUanani (borrowed from Sanskrit Manat, utroi,) niid Pulra, 
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The widow o£ an undivided Hindu has no right to sell hia property " 
for payment of hia debta, even if self-acquired. Her hosband'a 
brothers were living ; consequently they succeeded to her husband's 
property, and were bound to pay hia debta. 

A father-in-law, although of the Reddi caate, cannot disinherit 
his beir in favour of hia soa-in-Iaw, Grady's Hindv, Law of Ijiheril- 
anet, p. 10. 

Childless widow where collateral &eirs of hnsbaitd.— If there 
be collateral heira of the husband, the widow cannot alienate the 
" property except for special purposes. For religious or charitable 
purposes, or thoae which are supposed to conduce to the spiritual 
welfare of the husband, she has a lai^er power of disposition than 
that which she possesses for purely worldly purposes. To support 
an alienation for the latter she must ghow neceBsity. On the other 
hand, it may be taken as established that an alienation by her, 
which would not otherwise be legitimate, may become so if made 
with the consent of her husband's kindred. But it surely la not 
the necessary or logical consequence of this latter proposition that 
in the absence of collateral heirs to the huaband, or on their failure, 
the fetter on the widow's power of alienation altogether drops. The 
exception in favour of stlienation with consent may be due to a pre- 
Bumption of law, that where that consent is given the purpose for 
whidi the alienation is made must be proper. Nor does it appear 
to their iordahipa th^t the construction of Hindu law which is now 
contended for can be put upon the principle "c«*r»Uf ratioru eeggat 
ipsa lex." It is not merely for the protection of the material 
interests of her husband's relations that the fetter on the widow's 
power is imposed. Nevertheless, authorities from Menu downwards 
may be cited to show that, according to the principles of Hindu 
law, the proper state of every woman ia one of tutelage, that they 
always require protection, and are never fit for independence. Sit- 
Thomas Strange cites the authority of Metiu for the proposition 
that if a woman has no other controller or protector, the king 
shall control or protect her. Again, all the authorities concur in 
showing that, according to the principles of Hindn law, the life of a 
widow is to be one of ascetic privation, 3 Col^b. Difj. 459. Hence, 
probably, it gives her a power of disposition for religious, which it 
denied her for other pnrposes. These principles do not seem to be 
consistent with the doctrine, that on the failure of heirs a widow 
becomes completely emancipated, perfectly uncontrolled in the dis- 
position of her property, and free to s'quander her entailed wealth for 
the purpose of selfish enjoyment. 

Their lordships are of opinion that the restrictions on n Hindu 
widoVs power of alienation are inseparable from her estate, and 
that their existence does not depend on that of heirs capable of 
taking on her death. It follows that if, for want of heirs, the right 
to the property, so far as it has not lawfully been disposed of by 
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, passes to the crown, the crowa must have the same power 
which an heir would have of protecting its interests by impeaching 
any unftuthoriaed alienation by the widow, 8 Moore's In. Ap, 653. 

In default of male issue widow sncceeds to husband's estate 
without power of alienating what devoIveB upon bis heirs after 
her death,— According to Hindu law the widow, in default of male 
issue, ia entitled to succeed to the whole of her deceased husband's 
estate. But hei title to such estate is only as tenant for life, and 
she has no power to alienate or devise any portion of her husband's 
estate, which on her death devolves on his legal heirs, 2 Moore't 
III. Ap. 331. See Rajunder Sarain Eae v. Bijai Govind Sing, 2 
Moore's In. Ap. 181, 191. 

The duestion discussed and authorities cited. — Xn Comnavt 
Byeack v. Hurroosoondry Bosse and Cummolemomj/ Dosse, 2 Mori. 
Dig. p. 198 (1819), a very important judgment was delivered in 
Bengal by Cliief-Justice East, bearing upon the question as to the 
rights of a childless widow to the property of her deceased husband, 
and in which all the authorities in Bengal and Tirhoot are reviewed. 
The case is set out in Gradifs Hindu Law of Inkfritaiux, p. 110, 
and three questions are discussed in the judgment : 1st, What right 
the husband had over his real and personal estate ; 2d, What interest 
the widow has in eitber by devolution on his death without male 
issue according to best writers on Hinda law, and other Hindu 
authorities, either native or British ; and 3d, How far the decisions 
which have token place have decided the question. The case ia well 
worthy of the perusal of the student. The Chief-Justice concludes 
his judgment thus (see tb. p. 125). 

The result of the whole is this, that unless the authoiity of the 
Matnacara apd Chintamani are to give the rule on the point in 
judgment in Bengal, thd decree in its present form is erroneous : 
and it appears by the general opinion of the Pundits of the Sudder 
Dmanny Adawiut, and of our own, sni)ported by the authority of Mr 
Colebrooke, aud in effect by the decisions in the Suddtr Dewanny 
AdawliU in Bkya Jka's case, and other cases, when the doctrine of 
those books has been applied to cases, on the speciHc ground of 
their arising in Tirhoot, that the same doctrine does not apply to 
Bengal, being in opposition to the doctrine of the Daya Bkaga, 
which ia the ruling authority in this province. And it seems that, 
by the Daya Bhaga, no distinction is taken between the realty and 
personalty as to the quaittuTn, of the widow's estate ; but the whole 
appears to be given to her absolutely for some purposes, though re- 
stricted in her disposition as to others, and therefore she takes more 
than a ILfe-estate in the realty for these allowed purposes, and less 
than an absolute estate in the personalty for other and different pur* 
poses ; and if this be so, the decree cannot be supported in its present 
form. The decison was affirmed on appeal by the judicial committee 
of the Privy Council on the 24th July 1826. See CI. E. 1834, 91. 
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Stridhajia— No restiictioiLB on alienation, except lajid, the gifl 
of bnsband. —Lund, or any other property, may be posseaaed by a 
woman as etrtdhaaa, Mitae., and the law with respect to that kind 
of property (except perhaps land, the gift of her husband) is, that a 
widow is not subject to the Tostrictioaa against alienation which 
apply to property that she succeeds to upon her husbitad's death. 

According to the Bengal school of law, it seems clear that, 
whether as wife or widow, a woman has an absolute power of 
alienation over her stridhana, with the exception of immovahle 
property bestowed upon her by her husband, see Daya Bhaga. 
But, as is observed by Mr Sntherland, in his remarks at p. *30 of 
the 3d yoL of Sir Thomas Sirange'e work on Hindu law : " The 
Milacshara b wholly silent on the power of women to alienate their 
peculiar property, though explicit in disavowing all authority in the 
husband to appropriate the same." And the language used by Sir 
Tfiomas Strange, as well as the remark of Mr Sutherlattd, when 
looked at, alone tend to raise a doubt whether, according to the 
Benares school of law, there is not a general restriction against 
alienation by a wife or a widow of immovable property held by her 
under whatever title ; when, however, we find it stated in the same 
work, and by numerous other authorities in broad and general 
terms, that a woman's stridhana is her absolute property, ot her 
independent disposal (with perhaps the exception of land, the gift 
of her husband), and there being no ground that we can see for any 
distinction in thia respect between movable and immovable pro- 
perty held by a woman, we are of opinion that the Hindu law re- 
cognises the power of alienation t« the extent we have laid down, 
Seottaiid, See Gradtft Iliniju Law of Inlie7-itanee, p. 127. 

Saudaiyaca.— With regard to the capability of a Hindu widow 
to alienate her taudaiyaca* i.e., the property given her by her kin- 
dred, or husband before or after her marriage, the following texts 
may be quoted, and which are collected by the former learned editor 
of the Madnm H. C. RtporU, Mr W. Stokta, vol. i., p. 90. 

KatyayaJia.t— What a woman, either after marriage or before 
it, either in the mansion of her husband or of her &ther, receives 



' Mr Strange, in tha first edition of hie Manual, abeorvea : In tbab wbioh 
constitute* woman'i praparty, a. distiuctioo obtaius of what has beoo given to 
the woman, whether it be immovable or movuble, by her father, mother, or 
brothers ; thia is termed ta.-<idaiyaai ; over Bucb she hai exalutive control, 
(ftthout regard to her liusbaod urlieiiB. Milae.jSararwata Vilaia, Teyavakara 
Magaklia. Bitt it would sppear that in haldiog dealings with regard ta her 
laudaiyaea, the wife uiust, however, act through her husbajid ; uid sha U 
bouud to fulfil hJH wJahpB, ^e being empowered to disposo of this spscioa o! 
[HMparty at will, Snriti Chandrika, and Saranaaee Vilaia, Stra. Jfan, 

f UnleBB Satj/ayana contradicts himself, we must hold that tbe words, 
" llie eslate," in tha (oUowing text, refer solely to the property which a widow 
mherits as such. " The childless widow, preserving inviolate the bed of her 
lord, and etriotly obedient to her spiritual parents, may frugally enjoy the 
whole estate until she die, and after her the legal heir st^ll ta^e it" 
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&om her lord or her parents, is called "a gift from affectiouate 
kindred." 

And such a gift having by them been presented through kind- 
ness, that the women possessing it may live well, is declared by law 
to be their absolute property. 

" The abaolute exclusive dominion of women over such a gift is 
perpetually celebrated, and they have power to sell or give it away 
as they please, even though it consists of lands and houses, 3 
Caleb. Dig. 673, 574. The last clause is thus rendered in the Daya 
Krama Hangrafia, ch. ii, s. ii. § 26. The power of woman, lege, 
women over the gifts of their affectionate kindred is ever cele- 
brated both in respect of donation and of sale, according to their 
pleasure, even in the case of immovables. So also in the Daya 
Bhaga, ch. iv. s. i. § 31, and the Vyavahara Mayuklta, ch. iv. s. i. 
5 8." 

" Texts restricting the power of a widow to alienate immovables 
given to her by her husband are these : — Narada — Property given 
to her by her husband, through pure afTectioD, she may enjoy at her 
pleasure after his death, or may give it away, except land or houses, 
3 Dig. 575." 

Viahreu (or Narada) — What has been given by an affectionate 
husband to bis wife, ehe may consume as she pleases when he is 
dead, or may give it away, excepting immovable property, Milac. 
ch. 1. s. i. § 20. 

Tfte Satnakara, A woman has abaolute exclusive dominion over 
such gifts (scil., gifts to her separate use) consisting of lands and 
houses, except such immovables as her husband gave her, 3 
Dig. 575. 

The Daya Krama Sangraha, ch. ii. s. ii. § 31, "Even in the 
case of immovables," relates to immovable property other than 
that which has been bestowed upon her by hex huaband ; for a pro- 
hibition exists against the gift or sale by a woman in regard to 
immovable property given to her by her husband. So Narada what 
has been given to her, &c., ut svpra. 

The Daya Bhaga, ch. iv. s. i. § 23. But in the case of immov- 
ables bestowed upon her by her husband, a woman has no power 
of alienation by gift or tho like; so Narada declares. What has been 
given, &c., at supra. It follows, from the specific mention of " given 
by a husband," that any other immovable property, except such aa 
has been given to her by him, may be alienated by her, ebe (if this 
test forbid donation in the case of immovables in general Sri 
Krithna), the preceding passage concerning the power of women 
in respect of donation and of sale, " according to their pleasure, 
even in the case of " immovables," would be contradicted. 

The Vyavahara Mayuhha, ch. iv. a. x. J 9. "But over immov- 
able property given Uiem by their husbands they do not possess 
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foil power from thU text of Namda. What Uaa been given, &&, 
ut supra* 

Tlio right of wife to sue for the fee given her by her huaband on 
her aecond marriage, is diacuased iii Grades Hindu Law, [j, 128. 

Shrotriyam conferred for life— Each holder can only alienate 
hie own interest.— Each holder of a Shrotriyam conferred fur life 
can only alienate his own life-intereat. 

The right of an adopted son to aocceed to a Shrotriyam was re- 
cognised by the Court of Directors, 30th May 1843; C. O.B.KI.: 
406, and by Oovemment ; ib. J. 407, 408 ; so the right of a widow 
to succeed to a Shrotriyam duriug life has been recognised, Ex. 
Mm. Cms. 14th Aiigust 1847 ; il'. /. 28! ; Slma'^ Jud. and Land 
Reveiiiit Code, I. 559; see 1 Slra. H. L. 209; 2 ih. 365, 366.+ 
See Index " Shrotriyam." 

Snnnud, or maintenance- deed— Construction of, from genera- 
tion to generation — Snbject to allowance for certain classes of 
the family. — The zemindar in possession by a siinnud, conveyed to 
A., aa tlie head of a branch of the grantor's family, an estate, part of 
the zemindari in lieu of maintenance, to which k. was entitled out 
of the zemindary " to hold and enjoy possession from generation to 
generation," subject to an allowance for maintenance to a certain 
class of the family described as Lowohokans and Matalokams' 
descendants, and relations. A.'s heira afterwards alienated a part 
of the estate for a valuable consideration, held, first, In the absence 
of evidence of any class of persons answering the description of 
Lowahokans and Matalokams (which might have created a trust), 
A. took an absolate estate in the lands assigned to him. 

2dly, That the limitation in the aunnud, " from generation to 
generation," did not create such an estate as to operate as a bar to 
alienation by sale. Rajah. Nursing Deb. v. Roy Kylasaath, 9 Moore's 
In, Ap. 55. 8ee/)(wi. 

Toras garas. — Toras garos, an annual fixed money payment in 
nature of black mail, is alienable, and subject to sale or mortgage 
like other property, Sumb/ioolall GirdkarlaU v. The Collector of 
Svat, 8 Moore's In. Ap. 1. 

Zemindar cannot alienate his zemindari. — A zemindar has no 
more power to charge a perpetual annuity in favour of a stranger 
on the income of the zemindari than he has to alienate the corpus. 
See Grad!/s Hindu Law of InheAtance. 

Zemindar's estate and powers to encumber and alienate. — 
A zemindar's estate is analogous to an estate in tail as it originally 
stood upon the statute de donis. 

' Vide, also Vivada Okintamani, pp. 260, 261, " CuQHBquontly a ivoman can 
dispoae of movable property which has baen given lier by her huaband, but 
■he caji never diBpose of jmmovsible property. Ths saJiiB rule holds guiid in 
the COBB of Ssud^ncB, or the gifts of affectionate kindred," p. SSI. 

f This subject is not cannectod with Hindu Ian, but has been noticed here 
u Donnerted with property. 
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A zemindar is the owner uf the zemindari, but can iieittier eu- 
i;uuiber nor alienate beyond the period of his own life. 

Alienability of share of undivided family property— Partition. 
— By the Hindu law, as applied in Madrjn, a member of an undi- 
vided family may alienate the sHare of the family property to 
which, if a division took place, he would be individually entitled. 

Tbe validity of a sals of siu^ share under a fi. fa. — There may 
be a valid aale of auch share under an execution in iin action for 
damages for a tort. 

M^bar law — Sale by consent of all the members of the 
tarawad. — According to tbe Malabar law, a sale of family property 
is valid when made with the assent, express or implied, of all the 
members of the tarawad, and when the deed of sale is signed by the 
icaranavan and the senior anandravar if gui juris. 

Such signature is primS facie evidence of the assent of the 
family, and the burden of proof of their dissent lies on those who 
allege it. 

The consent of the anandravar is necessary.—The assent of 
the anandravara is necessary to a sale of tarawad laud by a kara- 
navan. The chief anandravar's signature to the instrument of sale 
is sufficient, but not indispensable evidence of auch assent. 

Personal Property, whether ancestral or self-acauired — Pro- 
perty acquired or recovered is alienable— Bestrictions on aliena- 
tion. — With respect to personal property of every description, 
whether ancestral, or self-acquired, and with respect to real pro- 
perty acquired, or recovered by the occupant, he is at liberty to 
make any alienation or distribution which ha may think fit, subject 
only to spiritual responsibility, Vri/iaspati. 

Whatever may have been the soundness of the grounds for doubt- 
ing the power of a Hindu to alienate his property by will, it is now 
well established by authority that ho enjoys that right. The learn- 
ing upon this subject is collected in Grady'i Hindu Law, page lil. 



Section II. 

Aticatrai real property ixninot be alienated at pleasure — Validity 
of nujicupaiivs will — No transaction by Hindu late requira to 
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Iiff way of remainder or executonj devite — Income — AceamvJation 
— Hindu midow — Kigkte of maintaiance — Aneestral property — 
Adaption — Construction of Hiniai wUlfTom generation to genera- 
tiom — Descendantg — Rule against perpetuity. 

Ancestral recti propertr cannot be alienated at pleasure. — 

Thus in Bengal a man may make an unequal distribution among 
his sous of his peraonally-acqiiired property, or of the ancestrid 
movable property, because, though, it has been enjoined {Kaiya- 
ya^M, 1 Dig. 640) upon a father not to distinguish one son at a 
partition made in his lifetime, nor on any account to exclude one 
from participation without sufficient cause, yet as it has been de- 
clared in another place that the father is master of all movable 
property and of his own acquisitions (Yajnamlchi/a-, 2 Dig. 159), 
the niaxim that a fact cannot be altered by a hundred texts {factum 
valet), here applies to legalise a disregard of the injunction, there 
being testa declaratory of unlimited discretion of equal authority 
with those which condemn the practice.* In other parts of India, 
where the maxim in qnestion does not obtain, the injunction ap- 
plies in its full force, and any prohibited alienation wonld be con- 
sidered illegal, see "Partition;" see I Stra. II. L. 123 ; 1 Bomb. 
R, 154, 373, 380 ; 2 ib. 6, 471 ; 1 Macn. Prina. If. L. 1.5. 

Validity of Nnncnpatlve will— No tmnsaction by Hlnda law 
reqiuFeB to be in writing. — A Hindu may make a nuncupative 
will of property, whether movable or immovable. Gapaluchariyar, 
previous to his death, directed, in the presence of witnesses, that 
his property should be equally divided between the appellant, the 
first defendant, and the second defendant, the son of the first. 
He left surviving him two daughters. The plaintiff, one of the 
daughters, brought the suit to recover half of his property. The 
distnct munsifi^ upheld tlie disposition of the property, and decreed 
one-third of it to the plaintiff. The civil judge modified the decree, 
by according one-half to the plwntiff, because he thought the trans- 
action amounted to a will, and could not therefore bo enforced, 
referring to Strange's Man. 

This decree was appealed from, and it was admitted that Valli- 
arayagwa Pillai v. Paehcke, 1 Mad. H. C. K. 326, established the 
legality of a Hindu will But it was argued that, as wills were 
introduced into the Hindu from the English law, the testamentary 
dbposition was governed by the English law, and therefore must 
be in writing. 

Childless zemindar may alienate by deed or will sncfa por- 
tion of his estate as would not vest in his wife without his 
conflBnt.— By the Hindu law a zcjiiiudar having no iaauu is capable 

' By this coniitriictioii the maxim is made to meaD that ooe text (or fnct 
□t tbat kind) cannot be repealed b; other texts, but such ui ioMrpretatiun 
must be tuund as will reconcile tbeta nil. 
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of aliena.tiDg by deed or will a. portion of Lis estate, wtiiuii, in 
default of lineal male issue and intestacy, would uot vest in liia 
wife without hia consent,* Muiraz Laclim,ia, widow, v. Olialekany 
Veneata Hama Jagganadha Row, 2 Mom-en In. Ap. 64. 

The question involved in this case, was thevalidity by the Hindu 
law of a devise made in confirmation of a previous gift by a man 
having no lineal male heire in prejudice of his wife, in whom the 
aucceasioD vested in case of no alienation and of intestacy. 

Mr Baron Parke, in delivering the judgment of the Judicial 
Committee of the Frivy Council, said the only question is, whether 
the late Kajah was capable of alienating the property in question, 
it being part of his aemindaiy ; or whether hia wife, the appellant, 
was entitled by the Hindu law to the whole of the zeniindary for 
her provision. The Sudder Court examined the Hindu law officers 
on that point, and their opinion was clearly in favour of the 
Rajah's right to make such alienation. That Court thought the 
will sufficiently proved in the former suit, and upon the authority 
of the Hindu law dismissed the appeal. Their lordships agree in 
such decision. 

FroTiaion in paxtition deed agaJnst alienation. — H., an English- 
man, tiie father of five illegitimate children by two Madras Hindu 
women, who lived together in co-parcenery as Hindus, their rights 
being governed by that law, bequeathed to his said children an 
estate in equal shares. A suit was instituted by one of the children 
gainst his brother for partition of the estate. The parties entered 
into a deed of razeenamah, by which the shares and amounts to be 
paid to each were ascertiained, and provisioa made against alienation 
by sale, mortgage, lease, or security, of any separate share. Held 
that thb deed did not affect the right which each co-sharer 
had to alienate by will, Mgna Boyee v, Ootaram, 8 Maoris In. 
Ap. 400. 

Testamentary disposition regulated by Hindu law.— Direction 
that property shall go in male line— Kighta of widow of one of 
heirs— Division of accumulations does not constitute a divided 
family.— Although the power of a Hindu to make a will is recog- 
nised, yet the extent of the power of disposition by a testator is to 
be regulated by the Hindu law, and cannot interfere with awidow'a 
right to succeed to her husband's estate. 

A Bengalee Hindu bequeathed all his movable and immovable 
property to his family idol, and directed that his (four) sons, their 
sons or grandsons in succession, should enjoy " the surplus proceeds 
only ,•" and the will after appointing one of the sons manager to the 
estate to attend to the festival and ceremonies of the idol, and 
maintain the family also, directed whatever might be the surplus, 
after deducting the whole of the expenditure, the same should be 

* SemAlt. — A will eatabliabed in a former Biiit cannot be itnpenchcd in a 
■ubacquent tuit brought by the some parties, ib. 
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added to the corpus ; and in the event flf a disagreement between 
the sons and family, directed that after the expenses attending the 
estate, the idol, and maintenance of the family, whatever net produce 
and surplus there might be, should be divided annually in certain 
proportions among the members of the family. At the date of the 
will the family were joint in the estate, food, and worship, and 
the accumulations of the will were divided as directed. Held first, 
that the gift to the idol was not an absolute gift, but was to be 
COM trued as a gift to the testator's four sons and their offspring, in 
the male line, as a joint family, so long as the family remained 
joint, and that the four sons were entitled to the surplus of the 
property after providing for the performance of the ceremonies 
and festivals of the idol, and the provisions in the will for main- 
tenance. 

2. That the division of the accumulations of the income amongst 
the membcts of the family did not constitute them a divided 
family. 

One of the sons of the testator died, leaving three sons, one ot 
whom also died without issue, leaving a widow. Held that the 
direction contained in the will, that the property should go in the 
male line, did not exclude the widow of the grandson of the testa- 
tor, and that the widow was entitled to a third share of a fourth 
part of the property and accumulations, without prejudice to her 
rights as a Hindu widow, when the property should be divided, 
Sonatun Bj/aack v. Sreemmtty JugguUoondree Dotsee, 8. Maoris Itu 
Ap. 66. 

Bulea for construction of Hindus' wills, — In the cose of Srte- 
vtultee Soorjeemaney Doasee v. Denobundoo Mullick, 6 Moore't hi, 
Ap. 62G, the following rules for construing wills of Hindus were 
Uid down by the Lords of the Committee of the P. C. In deter- 
mining the construction of a will, what wc must look to is the 
intentioa of the testator. The Hindu law, no less than the English 
law, points to the intention as the element by which we are to be 
guided in determining the effect of a testameutuiy disposition, nor, 
so far as we are aware, is there any difference between one law and 
the other as to the materials from which the intention is to be col- 
lected. Primarily, the words of the will are to be conudered. 
They convey the intention of the testator's wishes, but the meaning 
to be attached to them may be affected by surrounding circumstances, 
among which is the law of the country in which the will is made, 
and its dispositions are to be carried out. If that law has attached 
to particular words a particular meaning, or to a particular disposi- 
tion a particular effect, it must be assumed that the testator in 
the dispositions he has made had regard to that meaning or to 
that effect, unless the language of the will or the surrounding cir- 
cumstances displace that assumption. 

AccumalationB of joint familj'— Bight of wife of co-sharer.~ 



4 



ALIENATION. 



103 



A testator b}) his nill made an absolute gift of hia real and peraooal 
estate to hia five sons, (an undivided Hindu family) in equal shares, 
and in a subsequent part of hia will, in the event of any of his 
Bona dying without a son or son's son, there waa a gift over to such 
of his aoiiB or son's sons as should be alive. After the death of the 
testator the sous lived together, and no partition of the estate was 
made, the surplus income and increment being kept with the 
common stock. Upon the death of one of the sous without leaving 
male issue, his widow, who waa entitled to a life-interest in her 
husband's estate, claimed her husband'a share of the accumulations 
of income, and the increment thereon. Held that in the absence 
of arty direction of the testator that his sons should continue a 
joint family,* such intention could not be imported into the will, 
andthatthetestator'sintentionwas that his sons should enjoy during 
their lives their interest in the respective shares of the property, 
and therefore, that although the deceased co-sharer'a share went over 
to the survivors, the widow of the deceased was entitled to one-fifth 
of the surplus income which had accumulated since the testator's 
death and during her husband's lifetime, and the increment arising 
from such accumulations. 

Testamentaiy power in North- Western ProTtnces.— By the 
Hindu law, as administered in the North- West Provinces, a Hindu 
has power to make a testamentary disposition in the nature of a. 
mil. 

A disputed will made by a Hindu disposing of self-acquired 
estate amongst hia family established. 

It is perfectly competent by the Hindu law, as at present prevail- 
ing, for a Hindu to make a will. See Gf/'odi/'s Uvidit Law of 
htJieritance, p. 160. 

The foundation of the testamentary restriction rests upon the 
Hindu law of an undivided family: kinsmen and co-parceners 
having a right which cannot be divested without their consent, 
Milae. 

Where the Mitacshara governs, a father cannot by will exclude 

In Bengal a Hindu may leave by will, or bestow by deed or gift, 
his possessions, whether inherited or acquired. The only restriction, 
according to Colebroohe, 2 Stra. H. L. +35, 43G, is, if the testator 

Construction — Devise of self-acauired property by way of 
remainder, or executory devise— Income— Accumulation— Hindu 
widow— lUghtB of Maintenance. — There is nothing in the general 
principles of Hindu law, or public convenience, to prevent a Hindu 
testator from devising self-acquired property, by way of remainder. 
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or executory devise, upon an eyent which is to happen on the close 
of a life in feeing. 

A Hindu testator, in the Presidency of Bengal, by the first clnuse 
of Ma will mentioning his five sons, one of whom since died, and 
whose share of the property ia how in dispute, gave them in efiect 
all his property in such a way, aa, if there were no more in his will, 
would make them absolute owners of it. But in a subsequent 
clause (eleven) the testator says, " But should, peradventuro, any 
among my said five sous die, not leaving any sons from his loins, 
nor any son's son, in that event neither his widow, nor his daughter, 
nor his daughter's son, nor any of them, will get any shares out of 
the share that he has obtained of the inunovablcs and movables 
of my said estate. In that event of my said property, such of my 
sons and my son's sons as shall then be alive, they will receive that 
wealth according to their respective shares. If any one acts repug- 
nant to this it is inadmissible. However, if any sonless son shall 
leave a widow, in that event she wiU only receive 10,000 Company's 
rupees for her food and raiment." The family remained joint. 
Surroopchunder, one of the eons, died after lie testator's death 
without issue male, but leaving a widow, his heiress-at-law. It 
was held by the Judicial Committee of the P, C. that by the words 
" not leaving any sons from his loins, nor any son's son," the testa- 
tor meant, not an indefinite failure of male issue, but a fnilnre of 
male issue of any one of his sons at the time of the death of 
that SOD. 

Lord J. Knight Bruce said, in giving judgment, this happened in 
the case of Surroopchunder, who died without leaving male issue, 
living at the time. Accordingly, an event has happened which the 
testator pointed out. The testamentary power of Hindus over their 
property has long been recognised, and is completely established. 
Is there, then, anything against public convenience, anything gene- 
rally mischievous, or anything against the general principles of 
Hindu law, in allowing a testator to give property, whether by way 
of remainder, or by way of executory bequest (to borrow terms from 
the law of England), upon an event which is to happen, if at all, 
immediately on the close of a life in being 1 Their Lordships think 
that there is not ; that there would be a great general inconvenience 
and public mischief in denying such a pi>wer, and their Lordships, 
therefore, being of opinion that, according to the true meaning of 
this will, the property was given over, upon an event which was to 
take place, if at all, immediately on the close of a life in being at 
the time when the will was made, and seeing that that event has 
happened, consider that the testator, in making this provision, did 
not infringe, or exceed the powers given him by the Hindu law, and 
that the clause effectually gives the corpus of the property to the 
surviving sons immediately on the death of that son who died with- 
out leaving male issue. Held, that upon the death of Surroop- 
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cbuader without male issue, his interest in the capital of the estate 
determined, and that the appeliant became entitled, as his widow, 
heiress, and representative, to a fifth part of the accumulations 
which arose from the testator's estate, from the time of his death 
to the death of his son Surroopchunder, the part to which she is so 
entitled, t<j be held by her as a Hindu widow, in the manner pre- 
scribed by Hindu law, and that she was also entitled absolutely in 
her own right to the tnttirest and accumulatioiiB which had since 
Surroopchunder's death arisea from such fifth part of the accumula- 
tions. By the decree Surroopchunder's widow was declared entitled 
to 10,000 rupees, given by the will, with the benefit of a residence 
in the family dwelling-house, and participation in the means nf 
worship. The question as to the amount of her maintenance as a 
Hindu widow was left open by the Judicial Committee, as that 
point could be raised on further directions after taking the accounts. 
Sreeinultee Soorjeemcmei/ Doasee v. Denohindoo Mullick, 9 Moore^s In. 
Ap. 123. 

Ancestral property — Adoption. — A will by a Hindu without 
male issue, kinsman, or co-parceners, after providing for the main- 
tenance of his widow, daughter, and female relations, devised auces- 
tral and other real and personal estate to trustees upon certain 
charitable trusts. The will was impeached on the ground that the 
testator had authorised his widow, if the child of which she was 
pregnant happened to be a daughter, to appoint a son, such act 
rendering him incompetent to exercise a testamentary power, and 
that the testator, being a Hindu, had no power by law of devising 
ancestral estate by will. Held that, although in the absence of 
male issue of the deceased, there was a strong presumption, arising 
from religious considerations, in favour of a delegation by the 
deceased to his widow of authority to adopt a son tor him, yet that 
the evidence entirely failed to prove that fact. 

And that, by the Hindu law prevailing in Madras, a Hindu in 
possession without issue male, kinsman, or co-parcener, had power 
to make a will disposing of ancestral as weU as acquired estate, 
A'agalulehmee Ummal v. Gopoo Nadaraja Chetiy, 6 Maoris In. 
Ap. 309. 

By vill, construction of Hindus' will " ftom generation to 
generation "—Descendants— Bute against perpetnity. — A bequest 
of ten rupees a month was followed by a direction ; " in this manner 
continue to pay in the legatee's name so long as he shall be alive ; 
after his death continue to pay the same to his descendants from 
generation to generation." Held, that the legatee took only a life- 
interest under the bequest. 

That the words, " from generation to generation " were aynimy- 
raous with " absolutely " and " for ever " in an English instrument ; 
that the descendants in existence at the time of the death of the 
tenant for life took absolutt:ly as a class. Descendants of A. in a 
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Hindu's will would inctttde cliildron and grandchildren living at Mb" 
decease, but does not include A. 'a brother or widow. 

There is no rule of Hindu law imposing any restriction in point 
of time on the operation of a bequest creating a series of succesaive 
life-intereats in each generation of a. legatee's descendants. 

But iemble. The grounds of the rule against perpetuities are ap- 
plicable to the property of Hindus, and the Court will be very 
relnctant to construe a Hindu will ao as to tie up property for an 
indefinite period, Arumugam Madaliv. Ammi Ammal, 1 Mad. H. 
C. S. 400. 

This case decides some very important points in Hindu Law : — 

1. That the legatee took a life-interest, not an estate, in the sense 
of the term according to English law, 

2. " Generation to generation " means in Hindu wills ab- 
solutely and for ever ; they are not technical in their import. 

3. Descendants means lineal descendants — children and grand- 
children. 

i. The English doctrine of ci/pres with respect to personal 
estate is not applicable to Hindu wills. 

6. The rule against perpetuity on the ground of public con- 
venience and as a rule of construction, ought to be uph^d in Hindu 
cases, more especially as the Hindu authorities are silent on the 
subject, i.e., non-prolubition does not imply permission. 

6. Successive liie-estates or interests in each generation of a Hindu's 
descendants is opposed to the policy of Hindu law. 

7. In constming the intention of the testator, whore there is 
no provision to meet the case of the failure of the descendants of 
tile legatee, he must have meant the estate to be alisolute aod not 
limited, and, therefore, that the descendants at the time of the death 
of the tenant for life should take absolutely as a class. 

8. In Hindu will cases, where an estate is bequeathed to 
A. and his children, or dcscendnnts, the interest of the first legatee 
is limited to life and the children, or descendants existing at the time 
of his death, taken as a class. 

9. Wiere the testator reserves to himself and Lis heirs the 
reversion, the construction of the will must be in favour of the 
heirs, as the whole of the estate did not paas under tlie bequest. 

10. The principal question before the court was, whether the 
whole of the interest of the donee was parted with or not.; and it 
was sufficient to hold that the widow of the testator took no share 
in the property under the term " descendants." It was not neces- 
sary to decide whether the children of the legatee not living at the 
time of the testator's death took jointly with the children born in 
the testator's lifetime. 

Gifts or devises of inheritance under the Hindu law take the 
character of endowments for the donee and hLs children, i.t., gift to 
A. and his children is not for the exclusive benefit of A., but also 
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for his family ; the children, according to the familiar idea of the 
East, being in co-parcenery with their father. Hence the English 
doctrine of cypres with respect to personal property, when it is 
attempted to be entailed, is inapplicable to Hindu and oriental 
cases. 




TO WOMAN a PEOPEETY. 



Definition and explanation o/tlriri/iana, or woman't property — Deri- 
vation — Stridliana not ijavemed bi/ ordinary ridet 0/ inheritance 
— What conKtitutet — Different detcriptiont of. 

Schools oovkenkd by the Mitaosoaka. — Naiai-e of the separate 
property of womxn — Giftt mihaequent — Pro}>erly devolving by in- 
heritatice — Right of huiiand to nieeeed to wifii property depends 
on nature of vtif^i title, yiz.,vihetker itridlutiium, or peculiar pro- 
perty — Wife or vidoui may alisTiate. 

Behqal school. — Different Hnds of etridhana — Gift subsequent — 
Wealth earned by inechanieal arts — In cote of immoiiablet bestowed 
on her by her husband — Wliere taien by hiuband in case of 
distress. 

What gifts from strangers — Self-aequisitions — Ornaments worn by 
t/ie wife. 

BOUBAT 8CH00U — Different kinds of etridhana — The nature and 
amotml of a woman's separate property — Women have no absolute 
property in their earnings, or in anything but stridhana — In some 
kinds they possess ahsolute property — But not in immovable property 
given by their husbands — Husbands and otJiers do not possess ab- 
solute power over women's property — A husband in sudi ease may 
be compelled to return it. 

MiTHiLA SCHOOL. — Different kinds of strid/tana — How it is to be 
vMed — Ornamental apparel — Ornaments worn with consent of the 
husband — What pri^ierty enjoyed by women after their husbands 
death — How a woman on the death of her hatband may enjoy his 
estate, and where she is to live — Chastity of childless widow — How 
a widow shall enjoy immovable property — T/ie pi-operty protected 
during life of husband^Alienalion of immovable property — Im- 
movable properly inherited from son. 

Definition, or explanation of stridhana, or woman's property.— 

The property of females is the object of the aire aiid protection of 
tiie Hindu lav, as well as that of males. 
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Derivatloii. — This speciea of property ia termed slridhana, or 

st-ridhun. The word U derived from ari, female, and dhana, wealth. 
It does not necessarily mean money; it may consist of anything else 
of value, as of land (or formerly BlaTes), or jewels, or other orna- 
ments. It is chiefly with reference to wives or widows tbat the law 
concerning it comes in question ; few women among the Hindus 
from the time that they are marriageable remaining single. We 
may here, however, observe that, according to the MitaceJutra, 
whatever a woman may have acquired, whether by way of inherit- 
ance, purchase, partition, seizure, or finding, is denominated woman's 
property ; but it does not constitute her peculmm. 

Stridhaaa not goremed by ordinary rules of inheiitfmce. — ^This 
description of property ia not governed by the ordinary rules of 
inheritance. It is peculiar and distinct, and the succession to it 
varies according to circumstances. It varies according to the con- 
dition of the woman, and the means by which she became poaseBsed 
of the property. Menu deiinea woman's peadvum thus : — " What 
was given before the nuptial fire, what was given at the bridal 
procession, what was given in token of love, and what was received 
from a, mother, a brother, or a father, are considered as the sixfold 
property of a married woman." 

What conBtitntea. — To constitute stridhana, it must have been 
the gift not of a stranger, but of a husband or some of the owner's 
near relations. If derived from a stnuiger, or earned by herself, it 
seems that it vests in the husband, if she have one, and ia at his 
disposal. Stridhana of a married woman is hers, except in Bengal 
in the case of land given to her by her husband, of which Sie 
dominion remains with him. The husband may use his wife's 
stridhana in any exigency for which he has not otherwise the means 
of providing without being accountable for what he has so applied, 
viz., general want during a famine, any distress preventing perform- 
ance of religious duty, sickness, imprisonment, and even the distress 
of a son. It is not, however, liable to be seized in execution foi a 
debt of a husband, though, had he been arrested, he mi^t have 
applied the ornament on her neck to his discharge, having no other 
means of obtaining his liberation. It seems that any gross abuse of 
her property by herself will he controlled while single by her father, 
while married by her husband, and by her guardians after his death, 
under the control, however, of the judicial power, Narada, Katya- 
yana. In the Bombay reports there are numerous instances where 
the courts refused to exact security from her against misapplication, 
or to restrict her in the enjoyment or disposal of what she has. 

Different descriptions of. — There is a difference of opinion as to 
the number of descriptions of women's property. Some authors 
Qonfine the number to eight, some to sis, some to five, some to 
three. The number of six is not restrictive. Whatever is at her sole 
disposal, is a woman's peculiar property, Jim. Vahana, iv 
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Schools governed by tlie Mitacshani.— Natnie of the eepante 
property of wotaea, — The author of the Mitac, cites Yajnavalchya., 
m describing the nature of the separate property of womeu, viz. : — 
" What has been givtin to a woman by the father, the mother, the 
husband, or a brother, or received by her at the nuptial fire, or 
presented to her on her husband's marriage with another wife, as 
also any othor (separate acquisition) is denominated a woman's 
property." 

That which was given by the father, by the mother, by the hus- 
band, or by a brother, and that which was presented (to the bride) 
by her maternal uncles, and the rest (as paternal uncles, matemuJ 
aunts, i&c.), at the time of the wedding before the nuptial fire, and 
a gift on a second marriage, or gratuity on account of supersession, 
" to a woman whose husband marries a second wife, let htm give an 
equal sum as a compensation for supersession," and also property 
which may have been acquired by inheritance,* purchase, partition, 
seizure, or finding, are denominated by Menu, and the rest, woman's 
property. 

Woman's property is not a technical expression. 

What is given to women at the time of their marriage, near the 
nuptial fire, is celebrated by the wise as woman's property bestowed 
before the nuptial fire. That, again, which a woman receives while 
she is conducted from her father's house to her husband's dwelling 
is iiwtanced as the property of a woman nnder the name of gift in 
the bridal procession. Whatever has been given to her through 
affection by her mother-in-law, or by her father-in-law, or haa been 
offered to her as a token of respect, is denominated an aficctionate 
present. That which is received by a married woman, or by a 
maiden in the house of her husband or of her father, from her 
brother, or from her parents, is termed a kind gift, Milac. 

That which has been given to her by her kindred, as welt as her 
fee, or gratuity, or anything bestowed after marriage, Yajjtavalchya ; 
what is given to a damsel by her kindred, by the relations of 
her mother or those of her father, the gratuity for the receipt of 
which a girl is given in marrii^e ; what is bestowed or given after 
marriage or subsequently to the nuptials. 

Qifts BubBeasent. — It is said by Kafyai/ana, What has been 
received by a woman from the family of her husband at a time 
posterior to her marriage is called a gift subsequent, and so is that 
similarly received from the family of her father. It is celebrated od 
woman's property. 

Property derolving by inheritance. — It would appear from the 
whole of the chapter in the Smriti Chandriia, in which the different 
kinds of stridkana are defined, that property devolving on a woman 
by inheritance is not classed as stndhana. According to the Mitac, 

"See Smgamalattammi^, appellant, v, Valayvda Mudidi, respondent, 2 
Mad. Jur. 202. 
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wwever, property acquired by inheritance ranks aa stridhana. This 
doctrine is qaeationed, ace 2 Mad. H. C K. 402 ; in which the court 
obaervea that property devolving on a woman by inheritance is not 
stridhaua, and does not follow the law of suecesaion peculiar to pro- 
perties of that description. 

Bisht of husband to succeed to wife's property depends on 
nature of wife's title, viz., whether strichanum, or peculiar pro- 
perty, — Property inherited by a woman ia not ber stridbanuin — 
dictum of MUacahara, contrary to all other schools, and not sup- 
ported by the iSwtfi Chandrika. 

Even although the property inherited by a woman was her 
mother's stridhanum, once it has devolved, its further devolution is 
governed by the ordinary rules of inheritance. 

Husband can only be heir to his ■wife if the property be atrictiy 
her peculiar property, Sengamalattammal, Bpecial appellant (fourth 
defendant), Valayitda Mudali, special respondent (plaintiff). 2 
Mad. Jnr. 202. The judgment on this case and observations upon 
it, will be found in Grady's Hindu Law, p. 17C. 

Wife or widow may alienate.— In Kiillammal v. Kvj^pu. Pillai, 
1 Mad. H. C. It, p. 85, the High Court of Madras has held that 
a Hindu wife or widow may alienate her utridhana, whether it 
bo movable or immovable, with the exception perhaps of land 
given her by her husband. In a subsequent case, Darttuluri 
Rayapparas y. Mallapadi Itayudu, 2 Mad. M. C. B., p. 360, the 
same court observes that they couid not, without the greatest con- 
sideration, conclude that a woman can, without the consent of ber 
husband during connexion, absolutely aheuate even her own landed 
property. 

Strange has the following enumeration, via. : — 

I. What is given to a young woman, or to her husband in trust 
for her at the time of her marriage, i.e., during the space between 
the beginning and close of the niiptial ceremony, but not to be con- 
fined rigorously to the day, if given on account of the marriage, 

IL Her fee, or what is given to her in the bridal procession upon 
the final ceremony, when the marriage ia about to be consummated, 
as a bribe to induce her to repair more cheerfully to the mansion of 
her lord. 

IIL What is given to her on her arrival at her husband's house 
when she makes prostration to her parents. 

IV. Gifts subsequent, by her parents or brothers. 

V. Upon her husband proposing to take another wife, the gratui- 
ties given by him to reconcile the first to the supersession, the mea- 
sure of which seems not to be settled, but supposed to be equal to 
the sum spent on the ceremony. 

VI. What a woman receives from the bridegroom on the marriage 
of her daughter. 

VII. What she owes at any time to the good graces of her bus- 



112 HINDU LAW. 

band, as, for instance, a reward for performing well the business of 
the house in her department, called her perquisite. 

VIIL Anything given her at any time by any of her relations, 
being specially given, which includes gifts made to her before mar- 
riage, while yet an nnbetrothed member of her own family. 

IS. The earnings of her industry, as by sewing, spinning, paint- 
ing, and the Uke. These are the enumeration in the SmriU Ciian- 
drika. The 9th does not occur in the Miiac, nor in Menu ; and 
Jim. Vdliana and others exclude it, observing that the husband has 
a right to it independently of distress. Yet it seems admitted that 
her heirs, and not his, succeed to them after her death, she having 
survived him. The reason for the doubt as to their constituting 
gtridharta, being, that it was sent by strangers, not a gift from her 
husband or any of her relatives, a circumstance belonging to the 
description of property in question. 

X, What ia given to a wife for sending, or to induce her to send, 
her husband to perform particular work, which by some is included, 
l^ others excluded. 

XI. Property which a woman may acquire by inheritance, pur- 
chase, or finding. What has been inherited by her being so classed 
by Vijnj/ananaara, whose authority prevails in the peninsula, while 
it ia otherwise considered by writers of the Eastern school. 

XIL The savings of her maintenance. 

Beneal school. — Different Descriptions of Stridhana.— In the 
Bengal school JiJit. Vahana cites Vukna, who says, " What has been 
given to a woman by her father, her mother, her son, or her brother, 
what has been received by her before the nuptial lire, what has been 
presented to her on her husband's espousal of another wife, what has 
been given to her by kindred, as well as her perquisite, and a gift 
subsequent, are a woman's separate properly." 

CHft subseqaent. — Katyayana describes a gift subsequent — what 
has been received by a woman from her husband's family at a time 
posterior to her marriage, and so is that which has been similarly 
received after her nuptials either from her husband or from her 
parents through the affection of the giver, JBhruyu. 

By the word " kindred " her father and mother are denoted. 
Hence anything received subsequently to the marriage from paternal 
or maternal uncles, or other persons who are related through the 
father or the mother, or from the two parents themselves, or from 
the husband or his family, viz., father-in-law, and the rest. But the 
term " kindred " in the text of YUhtiu intends maternal uncles, and 
others ; for the father and the rest are specified by the appropriate 
terms, uther the husband or the parents inherit that which was re- 
ceived at the time of the nuptials according to the difference between 
marriages denominated BnJima, &c., and those called Asoora, and 
so foi-th. 

Menv and K'i"jai/<in<i describe her separate property thus : — 
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" What waa given before the nuptial fire, what waa presented in the 
bridal pr(K«s8ion, what has been conferred on the woman through 
affection, and what has been received from her brother, her mother, 
or father, are denominated the aixfoid property of a woman," So 
Narada eays, what was given before the nuptial fire, what waa 
presented in the bridal procession, her husband's donation^ and what 
has been given her by her brother or by either of her parents. 

Katyayana defines " gift before the nuptial fire," and " gift pre- 
sented in the bridal procession," and her huaband's donation. 

Wealth given her by her husbitnd she may dispose of as she 
pleases when he is dead ; but while he is abve she should carefully 
preserve it. This is intended as a caution against profusion. 

That wealth which is given to gratify a first wife, by a man de- 
sirous of marrying a second, is a gift on second marriage, for its 
object is to obtain another wife with the assent of the first. 

Dtvala says, Her subsistence, her ornaments, her perquisite, and 
her gains, are the separate property of a woman. She herself ex- 
clusively enjoya it, and her huabsnd has no right to use it except in 
diatress. 

Vyasa says. Whatever is presented at the time of the nuptials to 
the bridegroom, intending the benefit of the bride, belongs entirely 
to her, and shall not be shared by kinsmen. 

The number of six sorts is not restrictive, whatever is at her sole 
disposal is a woman's peculiar property. 

Wealth earned b^ mechanical axta.— Katyayana expresses this 
rather concisely, " The wealth which is earned by mechanical arts, 
or which is received through affection from any other (but the kin- 
dred), is always subject to bet husband's dominion. The rest is pro- 
nounced to be the woman's property." 

And wealth received in presents from any other but father, mother, 
or husband, and wealth earned by the wife in the practice of a 
mechanical art, as spinning, or weaving, her husband has control 
over. He has a right to take it even though no diatresa exist. 
Hence, though the goods bo hers, they do not conatitnte woman's 
property, because she has not independent power over them. 

But in other descriptions of property, excepting those two, the 
woman has the sole power of gift, sale, or other alienation. So 
Katyayana declares. That which is received by a married woman, or 
a maiden in the house of her husband, or of her father, from her 
husband, or from her parents, is termed the gift of affectionate kin- 
dred. The independence of women who have received such gifts is 
recognised in regard to that property, for it was given by their kins- 
men to soothe them, and for their maintenance. The power of 
women over gifts of their affectionate kindred is ever celebrated 
both in respect of donation and of eale according to their pleasure, 
even in the case of iramovables. See 1 Mad. U. C. R., 87, p. 126, 
183 J Grady's Hindu Law of InJteritance, 186. 
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But In the case of immovables bestowed on lier br lier'btifi^ ' 

hand.— So Narcda declares, What hna been given by an afieotionftte 
imaband to bis wife she may couaume us iilie pleases wlieu he is dead, 
or may give it away, eteeptiug immovable property.* It foUowa, 
from the specific mention of " given by a husband," that any other 
immovable property, except such as has been given to her by lum, 
may be aliened by ber ; else (if this text forbid donation in the case 
of immovables in general) the preceding passage concerning the 
power of women in respect of donation and of sale according to their 
pleasure, even in the case of immovables, would be contradicted, 
ib. § 33. 

Where tabea \>j husband in case of 6is,^ess.—Yajnavalchya, 
declares a husbaud is not bound to make good the property of 
his wife taken by him in a famine, or for the performance of a duty, 
or during illness, or while under restraint. 

Katjiayana denies the right of the husband to do so in any other 
circumstances ; Keither the husband, nor the son, nor the father, nor 
the brothers can assume tbe power over a woman's property, to take 
it, or bestow it. If any one of these persons consume by force the 
woman's property, he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person, having obtained her 
consent, use the property amicably, he shall be required to pay the 
principal when he becomes rich. But if the husband have a second 
wife, and do not show honour to hia first wife, he shaU bo compelled 
by force to restore her property, though amicabJy lent to him. If 
food, raiment, and dwelling be withheld from the woman, she may 
exact her due supply, and take a share (of the estate) with the co- 
if the husbaud, having taken the property of hia wife, live with 
another wife and neglect her, he shall lie compelled to restore the 
property taken by him. If he do not give her food, raiment, and the 
like, that also may be exacted from him by the woman. 

Thus a definition of women's property has been propounded, Jim 
Vahana. 

Stridliaiia— What gifts from strangers— Self acqulHitionB,— The 
different acquisitions included in tlridhana may for all practical pur- 
poses be included in gifts or the like from her husband or kindred 
before, during, or after her marriage, GiilrS to a married woman 
from a tlrtoiger, that is to say, from other persons than her husband 
and kindred, and not made at the time of her marriage, belong to 
tbe husband's estate, and ar£ considered as his property, and so are 
all her acquisitions by the prat'tice of any mechanical art, as spinning, 
weaving, or the like ; but what she acquires by her own exertions 
in a state of widowhood belongs of course to her own property. 

Ornaments worn by the wife during her husband's lifetime, and 
not distinctly given to her by her husband, are not considered her 

* Not found in Narada't Inttitnta, but oitedin JfitaeaAoraandXniBOjtara, 
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property &s long as lie Uvea, but become so at his death if she sur- 
vives him, find are afterwarde inherited as drldkana. 

Bombay school— DifFereut kinds of strtdhana. — The sources of a 
woman's property are six. ^f^rl,u, ■' Whiit was given before the nu[)- 
tial fire ; what was presented in the bridal prooesaion ; what was 
given in token of love ; what was reeoived by her from her brother, 
her mother, or her &ther, are denominated the sixfold property of 

What baa been given to women at the time of their marriage, near 
the nuptial fire, is celebrated by the wise as woman's property be- 
stowed before the nuptial tire. That again which a woman receives 
whilst she is conducted from her Mher's house to her htuband's 
dwelling, is instanced aa the property of a woman under the name 
of a gift presented in the bridal procession. What has been given 
to her through affection by her mother-in-law, or by her fatber-in- 
law, or has been offered to her as a token of respect, ia denominated 
an affectionate present. What has been received at a time subse- 
quent to her marriage, from the family of her husband, is called a 
gift subsequent, and so is that which has been similarly received 
from her own family. What baa been received aa the value of house- 
hold utensils, of beasts of burden, of milch cattle, or ornaments of 
dreas, or for work, is called her perquisite. The meaning ia, when 
the bride does not (as usual) obtain bonaebold utenaUs and the rest, 
then whatsoever is given to her at tbe time of her marriage, aa the 
price of them, is termed her perquiaite. What she receives on her 
snpersession is explained, aiUe. 

That which a husband haa promised for separate property (strid- 
hana), must be made good by his sons as a debt, iJevala. 

The nature and amount of a woman's aeparate property.— On 
the subject of giving property to women, Katyayana declares sepa- 
rate property, except immovablea, is to be given to women by their 
father, mother, husband, brother, according to their means, as far aa 
2000. " The wealth to be given excludes immovable property, and 
must not exceed 2000 panas," Madizna. Vyasa, If they are able, 
even immovable property may be given, Madana. 

But in property given to a woman witiu a view of cheating the 
heirs out of it, as well as omamenta, or the like, given to her merely 
for the purpose of wearing, a woman haa no ownership or property, 
for thus says Kalyayana, " But whatever has been given to a woman 
with a fraudulent design, aa well aa intrusted to her for use by her 
father, brother, or husband, is declared not to be woman's property" 
(^itridhana). 

Women have no absolute property in their earnings, or in any- 
thing but stridhana. — In what they have earned by the arts, or ob- 
tained from friends, or those distinct from parents, or the rest, 
women have no property ; for thus says the same author, " The 
wealth which is earned by mechanical arts, or which is received 
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throQgb aflectiun, from any other bnt tbe kindred, is always SQbjed 
to her hnaband'a dominion. The rest is pronounced to be woman's 
property." However, though a text, Menu says, "A wife, a eon, 
and a slave are in general incapable of property, the wealth which 
they may earn is regularly acquired for the man to whom they be- 
long," it also relates only to wealth earned by mechanical arts and 
the like. It ir, mureuver, agreeable to reason, to refer this alao to 
their not having absolute dominion in wealth, received on their 
SDpersession and the like, Mayuklia. 

In some kinds the; possess absolute property. — Again, Menu, 
Bays, " A woman should never make espenditure from the goods of 
her kindred (which are) common to (ber and) many ; or oven from 
the property of her lord without his consent," ch. ix. § 190. (Ex- 
penditure is disbursement) ; yet, in some kinds of wealth, they are 
declared to possess sole property by Katyayana : " That which is 
received by a married woman, or a maiden, in the bouse of her 
husband or of her father, from her brother or from her parents, is 
termed the gift of affectionate kindred. The independence of women 
who have received such gifts ia recognised in regard to that property, 
for it was given by their kindred to soothe them and for their 
maintenance. The power of women over the gift of their affec- 
tionate kindred is ever celebrated in respect of donation, and of 
sale according to their pleasure, even in case of immovables," 
Matmkha. 

But not in immovable property given by their husbands. — 
But over immovable property given them by their husbands, they 
do not possess full power from this text of Narada: " Wliat has 
been given by an affectionate hn.sband to hia wife, she may consume 
as she pleaaea when he is dead, or may give it away, excepting 
immovable property," Mayukka. 

Husbands and others do not possess absolute povrer over 
women's property. — The non-existence of absolute power in hus- 
bands and tlie rest over women's property is declared by the same 
author : " Neither the husband, nor the son, nor tlie father, nor the 
brothers, can assume the power over a woman's property, to take it 
or bestow it If any of these persons by force consume the woman's 
property, he shall be c6nipelled to make it good with interest, and 
shall alao incur a fine. If such person, having obtained her con- 
sent, use the property amicably, he shall be required to pay the 
principal when he becomes rich." Menu : " Such kinsmen (as by 
any pretence) appropriate the fortunes of women during their lives, 
a just king must punish with the severity due to thieves," ch. viii 
$ 29, ch. ix. § 200. Such ornamental apparel as women vrear 
during the lives of their husbands, the heirs of the husband shall 
not divide amongst themselves ; they who do so are degraded from 
their tribe : " Wear, meaning things worn by them which have been 
given to them for the purpose by their husbands or the others," 
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Devala. "Her maintenance, ornamanta, perquisite, and gain, are 
the Beparoto property of a woman ; she herself exclusively enjoys it 
and her husbaad has no right to it, except in distress. If he let it, 
go on a false consideration or consume it, he must repay the value to 
the woman with interest ; but he may use the property of his wife 
to relieve a distressed son." Maintenance is wealth given her by 
her father or the others far the purpose of subsistence. Oain is 
interest (or profit). " To let go, get rid of, and give away," have 
all the same meaning in this place. The word " son" is here used 
in its general sense for any member of the family. " A husband 
is not liable to make good the property of his wife taken by him in 
a famine or for the performance of some religious duty, or during 
illness, or while under restraint." Here, by using the husband 
alone, it is virtually declared that woman's private property must 
not be taken by any other but him, even when distressed by famine 
or other calamity ; " religious duties," such as are indispensable ; 
" under restraint," in prison, Mnyukka. 

A husband in such case may be compelled to restore it. — 
In some cases a husband, though unwiUing, may be compelled to 
restore it ; for, says Devala, But if the husband have a second wife, 
and do not show honour to his first wife, he shall be compelled by 
force to restore her property though amicably lent to him. If 
suitable food, raiment, and' dwelling be withheld from the woman, 
she may exact her own property and take a share (of the estate) 
with the co-heirs "that is at their hands," Ma>fnkiia. 

This, hewever, relates to a virtuous wife, for a wicked one 
Bhoold receive no portion. — Accordingly, the same author says, 
" But a wife who does malicious acta injnrious to her husband, who 
acts im.properly, who destroys his effects or who takes delight in 
being faithless to hia bed, is held unworthy of separate property ;" 
and again, " Wealth was conferred for the purpose of defraying 
sacrifices, therefore distribute wealth amongst honest persons, not 
amongst women, ignorant men, or such as neglect their duties," 
Mayukka. 

MlthUa achool— Different kinds of stridhana.— Jl/ena and 
Katyaijana, " There are six kinds of property of a woman," the 
same as those described in the Bengal, Madras, and Bombay 
schoob. There cannot be a leas number, VMilii, Ghintamani. 

Katyayaiia explains what is property given before the nuptial 
fire. Property of a woman given at her nuptial procession : wealth 
gained by amiability. 

What a woman receives for her consolation when her husband 
takes a second wife is the seventh kind of peculiar property. 

YajnavalcliT/a : A woman whose husband takes a second wife, 
shall have compensation for the auperseasion if no property have 
been bestowed upon her ; but if any have been given they shall 
get BO much as ^1 make her share equal to that of the new bride. 
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Vishnu aaja : — The property of a female is what her father, . 
mother, bon, or brother has given her ; vhat she received before 
the nuptial fire, or at the bndal procession ; or when her huabaud 
took a second wife ; what her hiiaband agrees should be regarded 
as her perquisites ; what is received from his or her kinsmen as a 
gift subsequent to the marriage. 

The latter Katyayana explains as the small sums which are re- 
ceived by a woman as the price ot rewards 'of household duties; 
using household utensils, tending beasts of burden, looking after 
milch cattle, taking care of omameuts of dre&s, or superintending 
Bervants, are called her perquisites. 

Explanation. — What the master of the house, pleaaed with the 
performance of the household duties, gives to a woman, is her 
perquisite. What is a gift subsequent is also explained. 

The peculiar property of women is thus explained ;— 

Saudayaka ia the name by which the Afferent kinds of the pecu- 
liar property of women are known. 

Kati/ayajia saya : — " That which is received by a married woman 
or a maiden in the houae of her husband or her father, from her 
brothers orfrom her parents, ia termed the gift of affectionate kindred. " 
By the words " her husband," are to be also understood his kindred. 

Hence the meaning is, what a married woman or maiden receives 
from her parents or their kindred ia cahed the gift of affectionate 
kindred. The means of subsistence and other kinds of women's 
property will be described hereafter. 

How it Ib to be used. — Katyayana says, "The independence of 
women who have received such gifts is recognised in regard to that 
property," for it was received through the kindness of the donors. 
" The power of women over the gifts of affectionate kindred ia ever 
celebrated, both in respect of donation and sale at their pleasure, 
even in the case of immovables." Women are competent to make 
gifts and so forth of the immovables given by their husband's 
kindred. 

Apastamba thua speaks of the gifts of affectionate kindred ; — 
" Ornaments are the exclusive property of a wife, and ao is wealth 
given her by kinsmen or friends ; according to some legislators, 
■* given by kinsmen," means that which is given at the time of mar- 
riage and so forth, by kinsmen and the kinsmen of her parents, or 
those of her husband. 

Ornamental apparel worn by women during the lives of their 
huabanda cannot be taken by the heirs of the latter. They who 
divide it among themselves fall into deep sin, Menu, Vuhita, 
Ckiniamani. 

Ornaments worn with consent of the husband, — Any orna- 
ment worn with consent of the husband shall be the woman's 
peculiar property, even if it have not been given to her. Madha- 
tilhi declares that, according to the foregoing text of Katyayana, 
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a woman is competent to give away or sell any immovable or 
movable property which she has received, from her husband's 
kindred. 

Wliat property may be enjoyed ly a woman at pleasnre after 
her ImBband'a death.— jVai-oi/a aajs. Property given to her by her 
huflband, throngh jiure affection, she may enjoy at her pleasure 
after his death, or give away, with the exception of lands or honsea. 

^ic^fajwrtiora,— Consequently a woman can dispose of movable 
property which has been given her by her huaband, but she can 
never dispose of immovable property. The same rale holds good in 
tiie case of Saudaj/aca, or the gifts of affectionate kindred. 

How a woman, on the death of her husband, may enjoy his 
estate, and where she is to live. — Katyayana says, "That a 
woman, on the deatli of lier tuahand, may enjoy Lis estate accord- 
ing to her pleasure; but in hia lifetime she should carefully 
preserve it. If he leave no estate, let her remain with his 
family." 

A childless chaste widow shall, during her life, enjoy her 
husband's property. — A childless widow, preserving her chastity, 
shall enjoy her husband's property with moderation as long aa she 
lives. After her death the heirs shall take it. 

This admits of two meanings. The one is, that on the death of 
the huaband, his property devolves on hia wife, and becomes her 
own in default of other heirs. 

The other ia, that the property, which she enjoys with the con- 
sent of her husband in his lifetime, is to be regarded as her peculiar 
property. Kalyayana says, aa to the first of these, " Let a woman, 
on the death of lier hnahand, enjoy her husband's property at her 
discretion." This refers to property other than immovable, Gkhi- 
tamani. 

How a woman shall enjoy immovable property. — The follow- 
ing provision is made for immovable property. Let a woman enjoy 
it aa long as she lives. After her death let the heirs take it. 

Mxplanation. — " Moderation" means -without much expenditure. 
"Childless widow" means who has no lieir of her 0W7i. 

The property protected in the lifetime of her huaband. — On 
the second, it is said that, "wliile he Uvea she should carefully 
preserve it ;" or, in other words, the property should be protected 
in the lifetime of the husband. If her husband have left no weahh, 
the widow shall live with his family. 

Alienation— Immovable property cannot be disposed of by 
the widow at her pleasare. — Hence the immovable property which 
a woman gets after the death of her husband, cannot be disposed of 
at her pleasure. 

Explanation. — The meaning of this ia conaonant with that of 
the husband's donation (which can only be enjoyed, but not spent). 

The texts of Katynyana do not refer to the peculiar property of 
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n woman. The inconsistency owing to this is removed by t 
similarity of meaning. 

As a woman cannot make n, present of or at pleasure dispose of 
immOTable property given to her by iier husband in his lifetime, 
so she cannot dispose of any immovable property which she in- 
herits on bis death. The same opinion ia maintained in the 
Ratnakara and the Praka»aknra. 

Nor the immoTable property inherited ftem her son. — If the 
mother on the death of her son get hia immovable property, she 
cannot make a gift of it or dispose of it at her plenaiire. Dm'ola 
says, as to the property in question : — " Food and vesture, orna- 
ments and perquisites, and wealth, received by a woman from a 
Hnsman, are her own property ; she may enjoy it herself, and her 
husband has no tight to it except in extreme distress.'' 

Explanation, — " Food and vesture" mean, " funds appropriated 
to her support ;" " ornaments" mean, " ornamental apparel ;" " per- 
quisites" mean, "wealth given to a damsel on demanding her iu 
marriage ;" " wealth received" means, " that which is received from 
kinsmen." 

These are the several kinds of the peculiar property of women. 

As to tests showing that the property of a woman should not be 
used, but for the relief of a distressed son. 

When the husbatid shall pay the principal only. 

If the wife give the property to her husband in distress. 

When the husband is not liable to make good the property taken 
from hia wife. 

When money taken from his wife is not to be repaid by a man. 

When a wife can forcibly take her own property. 

That a bad wife is unworthy of peculiar property. See Grades 
Hindu Law of Inheritance, 193. 



OBDBB OP DESCfiNT OF WOMAN's PROPKETY. 

Order of tueeeasion to gtrid/iarta varies in Bengal, £enareg, and 
Mithila — Madras arid Benarea schools — Propei'ty not ffimn at i/it 
time ofnuptiaU—Propejiy itifurited by a daughter as her mothtr't 
stridKun — Property acquired as her own itridhun — DiHributitm of 
tooman'i property — TVi* heirs differ according to form of marriage 
eerenway. 

la Bengal — Descent of stridJuma — Where deceased van unmarried 
— Succesdon to the peculiar pr<g)erly of a maiden — Order of 
descent — WlteJi. given to her by luT fatlier — If not give?* to her by 
herfatlier. 

Bombay School, — Succetsors to married woman's properly — Argv- 
mfiil against t/ie reciprocal riglUs of sons and danglOers — Amongst 
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daughters the unmarried are fir*t, sharing with sons — A II property 
acquired by marriage the daughter, not Die son, takes— AU property, 
except two kindi, goes to daughters unmarried or unprovided — A 
distinction when, times of different ciatsei exitt — In dtfatdt of daugh- 
ters, t/ieir istue succeed — Among daughters and among their sons, 
is , according to molhert — Issve of daughters succeed cm. their de- 
fault — On failure of daughters amd their imie — Tite right of 
daughters and their issue coTifined to the six kinds of property — 
Womart'e property is an exception to tlie general right t{f ions — 
On defaidt of offspring, Hntmen sacceed~The righi of kinsmen 
depends on tite form of marriage — TIte effect of these riglits is 
different in the various classes — Heirs of a woman on failure of 
her husband and parents defined — The son in that case inherits 
presents from kindred — And the brother gets t/ie perquisite — Gifts 
to be restored to the bridegroom when bride dies before marriage, 
deducting charges — Presents by foatemal ki^ulred belong to the 
brothers of tlte deceased damsel. 
Mithila School. — Suceession to a woman's separate property — How 
a woman's property is to be divided — Who receive a woman's 
s^xtrate property — Daughter shall receive a share from tlie 
•maternal estate — Unmarried daughter inherits nuptial gifts — Who 
receivea residue of mother's property after payment of the debts-—, 
Where the rule is applicable — Who succeed on failure of daughters 
— Married sisters sJiare with kinsmen — On failure of daughters, 
&c. — Married sister shall receive something from the estate given 
to her by her ^tadred—The jrroperty of woman married according 
to certain ceremonies shall go (o Act- husband on failure of issue — 
When )ier properly goes to her parents — Where this text apj4ie» — 
Who shall take t/ie wealth of a deceased damsel — Order of succes- 
sion -Jo the peculiar property of women — Stridkana, how far 
heritable— Who may inherit— Dawghteri daughters represent Ute'ir 
mothers — Unmarriedexdude married — Co-wife' schUdren^—Stster's 
ton — Heirs of the separate property of the deceased proprietress. 

Order of snccesBioti to stridMna, variea. — Tke Buccession to 

stridhana varies according to the conditioD of the woman, and the 
ineana by which she became possessed of the property, Elberling 
(Elberling is a Bengal authority). If deceased is a maiden, the 

Her brother. 

Her mother. 

Her father. 

Her nearest kindred, but that which has been given by a bride- 
groom to her is to be returned to him, Daya Krama Sangraha, on 
paying the charges on both sides, Mitac. 

If married, and the property was given to her at the time of her 
nuptials, her heira are — 
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Daughters. 
Maiden. 
Betrothed. 

Married, who has, or U likely to have male issue. 
Barren and 
Widowed collectively. 

After the death of a maiden, a hetrothed daughter on whom the 
inheritance had devolved, and who proved barren, or on the death 
of a widow who has not given birth to a aon, the succession to the 
property which they had so inherited will devolve next on the 
sisters having, and likely to have, male issue, and in their default, 
on the barren and widowed daughters. The daughter of a contem- 
porary wife is also admitted, Mitw.. 

Vhs son. 

The grandson's son. 

The son's grandson. 

The son of a contemporary wife. 

Her grandson and 

Qreat grandson. 

In default of those descendants, supposing the marriage to have 
been celebrated according to any of the five first forms, Brahma, 
tbc, the succession goes to 

The husband. 

The brother. 

The mother. 

The father. 

If according to the 4'oora, ice, the succession goes to 

The mother. 

The father. 

The brother. 

The husband. 

In default of those the heira are auccesaively as follows : — 

The husband's younger brother. 

The husband's brother's son. 

The sister's son. 

The husband's sister's son. 

The brother's son. 

The Bon-in-law. 

The father-in-law. 

The husband's elder brother. '. 

Sapinda. 

Saculyas, failing them the property of a Brabmini will go to 
learned Brahmans of the same village, and of other castes to the 
mliug power. 

Accoi-ding to tJie Benares aitd Mitkila »choQh, the unmarried 
daughter is preferred to the married, the indigent to the wealthy, 
Mitac. ; so, according to the aame schools, the daughter's daughter 
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succeeds ob failure of daughters, Mitac., and takes by repreeenta- 
tion. See also Menu; then the daughter's son, then tlie son. The 
daughter's daughter gets no shate, according to the Bengal school. 
But it ia fit, saya Menu, that something should he given to her, 
Elberling. 

If Married, and the property was not given at the time of 
nuptials. — When tLe deueased was married, and the property waa 
not given to her at the time of her nuptials. If given by her father, 
the order is the same as in the case of property received at nuptials, 
Daya Krama Sangra/ia, Daya Bhaga. If not given by her father, 
the order ia the following : — The son and unmarried daughter 
together, on the death of either of them, the property goes to the 
other (as with daughters). 

The married daughters who have, or are hkely to have, male issue. 

The son's son. 

The daughter's son. 

The son's grandson. 

The son of a contemporary wife ; failing her, 

Her grandson and 

Son's grandson. 

The barren aod widowed daughters together. 

Failing them the succession continues in the order as above, viz.. 

The husband. 

The brother. 

The mother. 

The father. 

Raghunundana holds that the husband alone has a right to the 
property of his wife dying without iaaue, bestowed on her by him 
after marriage, and that the brother has in such case the prior right 
to the property which may have been given to her by her father 
and mother. 

Having given this concise general outline of the order of succes- 
sion, we shall now proceed to treat of the law of each school sepa- 
rately, and at greater length. 

Madras and Benares Schools. — Property inherited by a 
daughter as her mother's stridhun — Goes to her heirs in the same 
order of succea^iion as for mules, because this acquisition is not by 
law included in what ia termed stridhun. The sons will thus inherit 
this property in preference to daughters, and a brother in preference 
to a childless widowed daughter. According to Benares and Mithila 
schools, such property is considered as stridhun, and inherited as 
such, Mitac. 

Property acQuired as her own stridhun. — Property received as 
^ts or the like from her husband or kiudred before, during, or 
after her marriage, and termed by the law stridhun, goes to her 
hmrs, in an order itJiich differs from the order of succession to other 
property. 
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Distribution of woman's property. — Her kioBmen take it if she 

die without issue. If a woman die without issue — i.e., leaving no 
progeny — in other worda, leaving no daughter nor daughter's son, 
nor son, nor son's son — the woman's property as above described 
ehall be taken by her kinsmen, namely, her husband and the rest, 
Mitric. 

The heirs are different according to the form of marriage cere- 
mony, as shown by Yajnavalchya. — The kinsmen have been 
declared generally to be competent to succeed to a woman's property. 
That of a childless woman married in the form denominated Brahma, 
or in any of the four unblamed modes of marriage, goes to her 
husband ; but if she leave progeny, it wiU go to her (daughter'a) 
daughters ; and in other forms of marriage, aa the Asoora, licc, it 
goes to her father and mother on failure of her own issue, MiCttc. 

Of a woman dying without issue, and who had become a wife by 
any of the four forma of marriage denominated Brahma, Ac, the 
whole property as before described belongs in the first place to her 
husband. On failure of him, it goes to his nearest kinamen, sapinda, 
allied by funeral oblations. But in the other forma of marriage 
called Asoora, the property of a chUdlesa woman goes to her parents 
— that is, to her father and mother. The succession devolves first 
on the mother ; after her, on the father ; failing them, their next of 
kin, MiUtc. 

In all fonna of marriage if the woman leave progeny, i.f., if she 
have issue, her property devolves on her daughters, including grand- 
daughters; the daughters share the residue of the mother's property 
after payment of her debts, Yajnnvakhya. 

Heaca, if the mother be dead, the succession devolves upon the 

Daughters. 

But thia rule for the daughter's succession to the mother's gooda, 
is eKcluaive of the fee, or gratuity, for that goes to brothers of the 
whole blood conformably with the text of Goutama, The Bister's 
fee belongs to the uterine brothers after the death of the mother, 
Milac. 

On failure of all the daughters, 

Granddaughters in the female line. 

Daughters' eons. 

Sons. 

Step-daughter. 

Grandsons. 

Husband and other heirs. Should a damsel, anylinw affianced, 
die before the completion of tlie marriage, let the bridegroom take 
back the gifts which he had presented, paying, however, the chaises 
on both aides. The circumstances under which each of these heirs 
succeeds are treated at length in Grade's Hindu Law. 

The property of a woman must not be taken in her lifetime by 
any other kinsman or heir but her husband. 
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Bengal school — Descent of Btridhana. — Stridbana which has 
once devolved accorditig to the law of succession, which governs 
the descent of this peonliar species of property, ceases to be ranked 
as such, and is over afterwards governed by the ordinary rules of 
inheritance. Thus the property given to a woman on her marriage 
is gtrid/tana, and at her death passes to her daughter; upon the 
daughter's death it passes to the heir of the daughter like otier 
property, and the brother of her mother would be heir in preference 
to her own daughter if she were a widow without issue. 

Wiere deceased was unmarried. — So property left to an un- 
married woman is inherited by her brother, her father, and her 
mother successively, and failing these, her paternal kinsmen in due 

Succession to the peculiax property of a maiden. — In regard 
to the property of a maiden— the uterine brother, the mother, the 
father. JV^arada says, " The wealth of a deceased damsel, let the 
uterine brethren themselves take ; on failure of them, it shall belong 
to the mother, or if she be dead, to the father, excepting fhS' ffifti 
he,itowed by a hrideffronm, which he is entitled to receive hitch 

Order of descent. — If the property were given to the woman at 
the time of her nuptials — 
Daughters. 
The maiden, 
betrothed.* 

married, who has or likely to have male issue, 
barren, 
widowed. 
Son. 

Daughter's son, whom Jim. VaAana postpones to contemporary 
wife, an opinion which is refuted by iSrikrieina and other 
commentators. 
Son's son. 

Great-grandson in the male line. 

In default of all these descendants, if the marriage has been cele- 
brated in any of the approved forms — 
Husband. 
Brother. 
Mother. 
Father. 
But if celebrated after any of the disapproved forms, the brother 



* At the death of a muden t/r betrothed daughter, on whom the iuheritaace 
had deTolveii, and who proved barren, or on the death of a widow who had 
riot given birth to a bod, the Bueoession of tho property whioh thej had bo 
inberitod will devolve next on the Bistera having;, and likulj to hove, mate 
iuue, au'l in their default, on the barrea and widowed daughtera. 
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is preferred to the Kusband, and both are postponed to the mother 
and father. 

In default of these the auccesaion devolyea according to the fol- 
lowing table, aB given by Maimaghten :— 

Huaband's younger brother. 

His younger brother's son. 

His elder brother's Eon. 

Sister's son. 

Husliand's sister's son. 

Brother's sons. 

Son-in-law. 

Father-in-law. 

Elder brother-in-law. 

Sapindas. 

Saculyaa. 

Samanodacas, 

When given to her by her father. — If the property be given to 
her by her father, but not at the time of her nuptiab, the heira are 
thus successively enumerated, viz. ; — 

A maiden daughter. 

A son. 

A daughter who has, or is likely to have, male issue. 



Son's son. 

Son's grandson. 

The great-grandson in the male line. 

The son of a contemporary wife. 

Her grandson. 

Her great-grandson in the male line. 

In default of these, the barren and the widowed daughter 
afl co-heirs, and then the auccesaion goes on as in the approved forms 
of marriage. 

If not given her by her father. — If the property has not been 
given her by her fatlier, and not given to her at the time of her 
nuptials, the heirs are in the same order as above, with the excep- 
tion that the son and unmarried daughter inherit together, and not 
successively, »nd that the son's son is preferred to the daughter's 

The right of succession to the separate property of a childless 
widow, the order of its succession, and the grounds upon which it 
is baaed, are discussed in Grady's Hindu Law, p, 205, el seq. 

Bombay school— The anccesaors to a married woman's pro- 
perty are her children. — The right ol auccesaion after a woman's 
decease, that ([lart of her), private property, wJdch is entitled a gift 
subsequent, ia thus settled hy Menu, " What she received, after mar- 
riage, from the family of her husband, and what her lord may have 
given her through affection, shall be inherited, even if she die in his 
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lifetime, by her children," The term " cMldren " is thus esplained 
by Menu, " On the death of the mother let all the uterine brothers 
and uterine sisters equally divide the maternal estate," Mai/ukha. 

Argument against the reciprocal rights of the sons and the 
danghters. — When from non-existence of daughters and the rest, 
the right of inheritance devolves even to the sons from their con- 
nection, that it becomes reciprocal. When this right is taken np by 
unman'ied daughters, then the son's succession arising from that 
connection is at an end ; but according to the Mitacshara, it is not 
declared that the succession pert&ins (equally or) reciprocally to the 
brothers and unmarried sisters. Yet it has been said by others, " It 
is declared that there is no original connection of sous and daughters 
in property received by their mother after marriage, or given by her 
husband through affection," J/<i^iMa. 

Amongst danghters the nnmarried are first, sharing wiUi 
BOOB. — The distinctions in succession among daughters are pointed 
out by Menu ;* — " A woman's property goes to her children, and 
the danghter is a sharer with them, provided she be not given away - 
but if married, she receives a mere token of respect." Js a sharer ; 
shares equally with the sons, JIfot givtn. away; unmarried It 
means that, if there be one (unmarried), then the married {daughter) 
receives a mere token of respect — that is, only something very 
small. If there be no unmarried daughter, the share of the married 
daughter is equal to that of the brothers, according to the text of 
Kaiyayana, " Married sisters shall share with (brothers or) kinsmen, 
Mayv}(ha. 

The daughters' daughters get some trifle. 

All property acquired b; marriage, the daughter, and not the 
son, tahes,' — But all property acquired by marriage, YaiUaka, goes 
to the unmarried daughter aloue, not to the son. So a prior text 
of Menu, " Property given to the mother on her mai-riage, Yautaica, 
is inherited by her (unmarried) daughter." Property given on her 
•marriage — whatever is received by her at the time of marriage, 
or other (ceremony), whilst seated together with her husband ; for, 
according to Madana, "The word ' Yautaka' is, in the Nighantu, 
derived from their being then joined together, Yula. 

All the property, except two kinds, goes to danghters nn- 
mairied or unprovided. — In respect to woman's property before 
enumerated in the texts of other sages, distinct from that acquired 
subsequent to marriage, or through their husbands' affection, these 
distinctions are declared by Gouiama .* "A woman's property goes 
to her daughters nnmarried or unprovided." Unprovided ; such as 
are destitute of wealth, Mayvkha. 

A distinction when wives of different claaseB exist.— The 

daughter of a Erahmini wife, however, shall take the wealth of her 

stepmother. Thus Menu, " The wealth of a woman which has 

* It IB not a text of Menu, but of Brihaipali, Dots 6 j Maj/uk/ia, { 15. 
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been in any manner given to her by her father, let the Brahmini 
daiDHel take, or let it belong to her offspring." By giving the 
particle or the sense of ami, we have it, ' and shall he shared by 
(her issue ' ). Some say that the word Brahmini is used to denote 
nny girl of equal or superior caste ; but the proof of this must be 
well examined. 

In default of daughters, their issue succeed. — If there be no 
daughters, then the issue of those daughters sncceed, according to 
the text of Narada, " Let daughters divide their mother's wealth, 
or, on failure of daughters, their mate issue, Mayukka. 

Distribution among daughters and among their eons, is ao- 
oording to mothers. — A distribution among daughters by different 
mothers, as well as amongst the different daughters' sons, to be 
just, must be apportioned after the example of that prescribed for 
the sons of different fathers, where the partition is according to 
their father's shares (not to the number of the sons of each father), 
Ma>/ukha. 

Isins of the danghters succeed on their default Yajnavatchya 

says, " The daughters share the residue of the mother's property 
after payment of her debts, and the issue succeed in their default.'' 
Some say the word issue {Anvaya) has reference to th^ offspring of 
the daughters ; whilst others hold, that if she leave no daughter, 
even her sons may take it, since the word fad, in the text of Narada 
above, distinctly points out the mother alone, and this (first) doctrine 
^;reeB with custom. The residue afterpayment of her debts — on 
this subject, those acqnainted with the ancient law have declared 
that the sous alone must take the property (if only) equal, to or 
less than the amount of debt, Mai/Jitha. 

On failure of daughters and their isaue. — If daughters or the 
rest do not exist, the sons, grandsons, and the rest must take it ; 
for thus it is declared by Katyrtyana. But on faUure of daughters 
the inheritance belongs to the sons. 

The right of daughters and their issue confined to the six 
kinds of property. — This right of inheritance of daughters and the 
rest in the mother's property exists only in wealth given before the 
nuptial fire, and in the bridal procession, and the other (kinds) 
above recorded in the texts, specifying woman's property; for 
if relating to all wealth in which their mother has any property, it 
would go to set aside these tests (limiting it to sbc). 

Woman's property is an exception to the general right of sons, 
— Ynjiiavalchya : "Let sons divide efjually both the effects and 
the debts after (the demise of) their two parents," relates to (what 
is) acquired by the act of partition and the like, with the exception 
of that declared in the above testa as woman's property. From 
this it is clear that if there be daughters, the sons, or other heirs 
even, succeed to the mother's estate, distinct from that part before 
described (as woman's property.) 
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On default of offspring, the kinsmen succeed. — Her kinsmen 
take it if she die without issue, Yajnavalchi/a, Mai/uJc/ia. 

The right of kindred depends upon the particalar form by 
which the woman was married. — The' eame author expounds the 
succession of kindred to be according to the diflerent kinds of 
marriage. " The pniperty of a childless woman, married in the 
form denominated Brahma, or in any of the other four (unblamed 
modes of marriage), goes to her husband ; but if she leave progeny, 
it will go to her daughters ; and in the other forms of marriage, as 
the Asoora, &,c., it goes to her father and mother, on failure of her 
own iesue." In the one case, if there be no husband, then the 
nearest to her in his own family takea it ; and in the other case, if 
her father do not exist, the nearest to her in her father's family 
succeeds {for the iaw that), " to nearest sapinda the inheritance 
nest belongs," as declared by Menu, denotes, that the right of in- 
heriting her wealth is even derived from the nearness of kin to the 
deceased (female) under discussion — and though the MitacsJiara 
holds that on failure of the husband it goes to his nearest kinsman 
(sapinda) aOied by funeral oblations, and on failure of the father then 
to his nearest sapinda; yet from the context it maybe demonstrated 
that her nearest relations are his nearest relations, and (the pro- 
noun tat being used in the common gender) it allows of our ex~ 
pounding the passage " those nearest to hira through her, in his own 
family," for the expreaaiona are of similar import. 

The efiect of these rights is different in the various classes. 
— In the Brahma, or in any of the other four, relates to the Erah- 
manical class, on account of those rights being the only ones lawful 
in respect to them. Bat as the Gandharva right is also lawful to 
the Sbetriya class and the rest, so also the wealth of her who has 
been married according to that form, devolves to her husband alone ; 
and BO Menu, ch. is. § 100, 107, it is ordained that the property of 
a woman married by the ceremonies called Brahma, &c., shall go to 
her husband if she die without iasue. But her wealth given on the 
marriage called Asoora, &c., is ordained on her death without issue 
to become the property of her mother and father, Mayukha. 

Heirs of a woman on failure of her husband and parents de- 
fined. — On failure of the husband of a deceased woman, if married 
according to the Brahma or other four forms, or of her p.irents, if 
married according to the Asoora, or other two forms, the heirs to 
the woman's property, as expounded above, are thus pointed oat by 
Vrihafpati — * 

The mothei'a sister. 

The maternal uncle's wife. 

The paternal uncle's wife. 

• In the ttanalation of Jim. Va3utva, the maternsl uncle is put for his wife, 
and ths paternal uuole'a wife is not notioeii. Tha prEsent version will be found 
in tha Digal 3, 318, except that his son is tbers explained the aon'a voa. 
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The father's aiater. 
The mother-in-law. 
The wife of the elder brother axe pronounced similar to mothers. 

If they leave no bod born in lawful wedlock. Dor daughtec's bod, Dor 
hia aon, then 

The sister's aon and the rest shall take their property. Here 
must be understood, " on failure both of the daughter and also of 
her daughter," because only on failure of them does the right of in- 
heritance pertain to the son born in wedlock, or to the daughter's 

The son in that case inherits presents &om kiiidred.^In re- 
spect of property given by the kindred {Bundhu) at an Aaoora 
marriage, or the like, Katj/ayarui aaya, " That which has been given 
to her by her kindred, goes, on failure of kindred, to her son.* 

And the brother gets the perqajsite. — But oti the subject of 
the perquisite Qoviama holds, " The aiater'a perquisite belongs to 
the uterine brothers after the death of the mother," 

Gifts to be restored to the bride^oom when the bride dies before 
marriage, dedneting charges. — But what Sanklui says, "The lover 
may take back his nuptial present on the death of his betrothed 
mistress," uiuat be understood of one dying previous to the celebra- 
tion of the marriage, Here it is further remarked by Yajnavalckya, 
" If she die after troth plighted, let the bridegroom take hack the 
gifts which he had presented, paying, however, the charges on both 
sides." The meaning is, that the husband may take back, if hia 
bride is dead, what remains of the perquisite previously given, after 
calculating the expenses incurred by himself and by her father. 

PreseutB by the maternal kindred belong to the brothers of the 
deceased damsel. — Bandhayana records a distinction on some 
points : " The wealth of a deceased damsel, let the uterine brothers 
themselves take. On failure of thera, it shall belong to the mother, 
or if she be dead, to the father. Those skilled in the ancient law 
have declared that this relates to ornaments or the like presented by 
the maternal grandfather and the rest, at the time of betrothal to 
a girl, who afterwards dies before completion of the marriage." 

Mithila gohool— Soccession to a woman's separate property- 
How a woman's property is to be divided. — Menu sftjs, "On the 
death of a mother, let all the uterine brothers of the same father 
and mother,and(if uumarried) the uterine sisters, divide the maternal 
estate in equal shares. It is fit that to the daughters of these 
daughters something should be given from the estate of their 
maternal grandmother, on the ground of natural affection." 

Who receive a woman's separate property. — Gouiatna says that 
a womaa'a property goes to her daughters, unmarried and unprovided 
for. 

"' indicates mistortune, such as the want of a sod, 



* Jim. Vahana, 8 Dig. GS3, 61G, it ii husband initead of h 
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husband, or wealth. Thia opinion is held in the Jiatnakara, and by 
flome other writera. 

The daughter shall receive a share ftom the maternal estate.— 
Even if the daughter, aa above described, be destitute of a son, she 
shall receive a share froni the maternal estate liite the sons. 

The niunartied daughter inherits the property given to the 
mother on her marriage. — Menu says, "Tropertj given to the 
mother on her marriage {YaiUaia) is the portion of her unmarried 
daughter." 

" Yautaka" means the property received at the time of marriage 
from parents, and such like. Naptkd giftt. — Vasiihta says, " Let the 
females share the nuptial gifts {parinayya) of their mother.'' " A 
nuptial gift {parinaifya) that is, furniture, such as a mirror, combs, 
and so forth," Chinlamani. 

Who receives the residue of the mother'spropertyafter payment 
ofthedebtal — " Let the daughters divide the mother's effects re- 
maining over and above the debts. On failure of such the (male) 
issue, that ia, the sons {in other words), their brothers and their 
(daughters') sons, shall inherit, according to Menu." 

Where IJie rule is applicable. — The foregoing rule refers to the 
property received by the woman at the time of her marriage in the 
form denominated Brahma, and her (nuptial gifts ; that ia) fumitnre, 
combs, and so fortL 

Who sncoeed on failure of daughters. — Katyayana saya, " But 
on failure of daughters the inheritance belongs to the son. That 
which has been given to her by her kindred goes, on failure of 
kindred, to her husband." 

UaiTied sisters share with Unsmen. — Married sisters shall 
share with kinamen. Thia law concerning the separate property of 
"women ia ordained in the case of partition." 

On &ilure of daughters, and so forth.^The meaning of this is, 
that the mother's estate, which consists in her furniture, nuptial 
gifts, as well as the gifts of parents, goes to her aon, provided there 
be no daughters. 

The property, except the above-mentioned articles, goes to the 
son and daughter after the death of the owner. Thw has been 
ordained before, Chmtamani. 

Married sister shall receive something ttom the estate given 
to her by her kindred. — What ia given by any one, except the 
father, goes to both the brother and aister ; but the latter, if un- 
married, becomes an equal sharer. The sisters, If married, shall 
receive something from the estate. Thia ia the signification of the 
text regarding married sisters. 

Explanation. — On failure of kindred, that is, in default of 
daughter's son, and the like, the woman'a property devolves on her 
husband, Chintanuitii. 

The property of a woman married according to certain oere- 




132 HINDU LAW. 

monleg shall go to her husband on failure of isaae— When her 
property goes to her parents. — Menu says, " It is admitted that 
the property of a woman married according to any of the ceremonies 
called Brahma, Daira, Araha, Gandharra, and Prajapatya, shall go 
to her husband if she die without issue. But her wealth given to 
her on her marriage in the form called Asoora, or either of the 
other two (RakahoBa and Paiahacha) is ordained, on her death with- 
out ififine, to become the properly of her mother and father," 
Goutama says, " The aieter's fee belongs to the uterine brothers ; 
after them it goes to the mother, and then to the father." Some 
say that it goes to him before her. 

Where tMa text applies.— This text alludes to property received 
at the time of marriage {in the form) called Asoora, and the other 
two, Chintamaiii. 

Who shall take the wealth of a deceased damsel — Bavdayana 
says, " The wealth of a deceased damsel, let the uterine brothers 
themselves take; on failure of them, it shall belong to the mother; 
or, if she be dead, to the father." 

Appended to the Vivada Ckintamani, following the preface, Is 
the annexed summary t — 

Order of sncceision to the peculiar property of women— Strid- 
hana, how far heritable, — Any wealtb, movable or immovable, 
which women receive or loherit, is their stridliana, that ia, peculiar 
property, which they have the power to give away, sell, or dispose 
of at their pleasure. But they have uo right to dispose of the im^ 
movable property from their husbands or other relations. 

Who may inherit stridhana. — According to the Mitac, and other 
works, the son of a woman cannot inherit her peculiar property 
during the lifetime of her daigliier. But according to the Vivada 
Ealnakara, her daughter and son have an equal right to her whole 
property, excepting nuptial ^fta {parinaijya), Yaulata, &c., re- 
ceived from the father. 

Daughters' daughters represent their mothers. — In the case of 
the succession of daughters' daughters, their shares shall be deter- 
mined according to the number of mothers ; in other words, if a 
daughter leave one daughter, and a second two, the grandmother's 
property shall be divided into two parts, according to the number 
of the mothers. They who are not married have precedence over 
those who are. 

The unmarried exclude the married, — To the property of a 
woman, if married, according to the forms called Brahma, itc, in 
default of her sons and grandsons, her husband, and in his default, 
hia aapinda (kinsmen) have right ; but if married according to the 
forms called Asoora, &<:., her mother and father, and in their de- 
fault, her sapincla (kinsmen). 

Co-wife's ciuldren. — According to the Madana Parijata, a co- 
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wife's daughter, or daughter's son, is entitled to the wealth of a 
woman who dies leaving no children. 

Sister's eon, &e. — In the Vivada Matnahara mention is made of 
the right of the sister's son, husband's sister's son, &c. 

Heirs of the separate property of the deceased proprietress. — 



Unmarried daughter, ■ .... 1 

Barren widowed daughter, .... 2 

Married daughter, ...... 3 

Daughter's daughter, ..... 4 

Daughter's son, 5 

Son, 6 

Grandson, 7 

Co-wife's son (or atepmother'a), , . , ■ nil. 

Co-wife's daughter, .,.,.. nil. 

„ grandson, nil. 

„ daughter's son, ..... niL 

„ great-grandson, .... mi. 

Husband * 

Husband's sapinda, .....* 

„ sister's son, ..... niL 

Father, • 

Mother, * 

Mother's sapinda, * 

Brother, ........ niL 

Brother's son, ifec., nil. 

If she die unmarried her heirs are — 

Uterine brotherj 1 

Mother, 3 

Father, 3 

— C'kintajnani, ib. 
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Distribution of woman's property. — Her kinsmen take it if she 
die without issue. If a woman die without iague — i.e., leaving no 
progeny — in other words, leaving no daughter nor daughter's son, 
nor aon, nor son's son — the woman's property aa above described 
shall be taken by her kinsmen, namely, her husband iind the rest, 

The heira are different according to the form of marriage cere- 
mony, as shown by Tajnavalchya.— The kinsmen have been 
declared generally to be competent to succeed to a woman's property. 
That of a childless woman married in the form denominated Brahma, 
or in any of the four unblamed modes of marriage, goes to her 
husband ; but if she leave progeny, it will go to her (daughter's) 
daughters ; and in other forma of marri^e, as the Asoorn, ibc, it 
goes to her father and mother on failure of her own issue, Mitae. 

Of a woman dying without issue, and who had become a wife by 
any of the four forms of marriage denominated Brahma, &c., the 
whole property as before described belongs in the first place to her 
husband. On failure of him, it goes to his nearest kinsmen, sapinda, 
allied by fnneral oblations. But in the other forms of marriage 
called Aaoora, the property of a childless woman goes to her parents 
— that is, to her father and mother. The succession devolves first 
on the mother ; after her, on the father ; failing them, their next of 
kin, Mitac. 

In all forms of marriage if the woman leave progeny, *.«., if she 
have issue, her property devolves oa her daughters, including grand- 
daughters; the daughters share the residue of the mother's property 
after payment of her debts, Tajnamrlchga. 

Hence, if the mother be dead, the succession devolves upon the 

Daughters. 

But this rule for the daughter's succession to the mother's goods, 
is csclusive of the fee, or gratuity, for that goes to brothers of the 
whole blood conformably with the text of Goutamn. The sister's 
fee belongs to the nterine brothers after the death of the mother, 
Mitae. 

On failure of all the daughters, 

Granddaughters in the female line. 

Daughters' sons. 

Step-daughter. 

Grandsons. 

Husband and other heirs. Should a damsel, anyhow affianced, 
die before the completion of the marriage, let the bridegroom take 
back the gift* which he bad presented, paying, however, the chatges 
on both aides. The circumstances under which each of these heirs 
succeeds are treated at length in Grady'> Hindu Jmw. 

The property of a woman must not be taken in her lifetime by 
any other kinsman or heir but her husband. 
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Bengal school— Descent of stridhana. — Stridhana which haa 
once devolved according to the law of succession, which, governs 
the descent of this peculiar species of property, ceases to be riinked 
as such, and ia ever afterwards governed by the ordinary rules of 
inheritance. Thus the property given to a woman ou her marriage 
is stridhana, and at her death passes to her daughter ; upon the 
daughter's death it passes to the heir of the daughter like other 
property, and the brother of her mother would be heir in preference 
to her own daughter if she were a widow without issue. 

Where deceased was unmamed. — So property left to an un- 
married woman is inherited by her brother, her father, and her 
mother successively, and failing these, her [latenial kinsmen in due 

Succession to the peculiar property of a maiden. — In regard 
to the property of a maiden — the uterine brother, the mother, the 
father. Narada says, " The wealth of a deceased damsel, let the 
uterine brethren themselves take ; on failure of them, it shall belong 
to the mother, or if she be dead, to the father, excepting the gifU 
hedowed by a hriflegroom, which lie is entitled to receive buck. 

Order of descent. — If the property were given to the woman at 
the time of her nuptials — 
Daughters. 
The maiden, 
betrothed.* 

married, who has or likely to have mole issue, 
barren, 
widowed. 
Son. 

Daughter's son, whom Jim. Vahana postpones to contemporary 
wife, an opinion which ia refuted by Srikristna and other 
commentators. 
Son's son. 

Great-grandson in the male line. 

In default of all these descendants, it the marriage has been cele- 
brated in any of the approved forms — 
Husband. 
Brother. 
Mother. 
Father. 
But if celebrated after any of the disapproved forms, the brother 



* At the death uf k maiden or betrothed daughter, on whom the luberitancQ 
faod devcjved, »nd who proved bawon, or on the death of a widuw who bad 
cnt given birtb to a Bon, the auooewioo of the property which they bad so 
inherited will devolve neil on the eistere having, and likuly to have, male 
iaauE, iutd in tbeir default, ou the barrea uid widowed daughteca. 
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is preferred to the buaband, and both are postponed to the mother 

and father. 

In default of these the auccesaion devolves according to the fol- 
lowing table, as given by MaenaglOai :— 

Husband's younger brother. 

His jonnger brother's son. 

Hia elder brother's son. 

Husband's sister's son. 

Brother's sons. 

Bon-in-hiw. 

Father-in-law. 

Elder brother-in-law. 

Sapindas. 

Saculyaa, 

Bamanodacaa. 

When given to her by her father. — If the property be given to 
her by her father, but not at the time of her nuptials, the heirs are 
thus successively enumerated, viz. : — 

A maiden daughter. 

A son. 

A daughter who has, or is likely to have, male issue. 

Daughter'a son. 

Son's son. 

Son's grandson. 

The great-grandson in the male line. 

The Bon of a contemporary wife. 

Her grandson. 

Her great-grandson in the male line. 

In default of these, the barren and the 
as CD-heirs, and then the succea. 
of marriage. 

If not given her b? her father. — If the property has not been 
given her by her father, and not given to her at the time of her 
nuptials, the heirs are in the same order as above, with the excep- 
tion that the SOD and unmarried daughter inherit together, and not 
successively, and that the son's son is preferred to the daughter's 

The right of succession to the separate property of a childless 
widow, the order of its succession, and the grounds upon which it 
is based, are diacnsaed in Grady's Hindu Law, p. 205, et leq. 

Bombay school — The BQccessora to a married woman's pro- 
perty are her children, — The right of succession after a womaii's 
decease, that (part of her), private property, which is entitled a gift 
subsequent, is thus settled by Menu, " What she received, after mar- 
riage, from the family of her husband, and what her lord may have 
given her through affection, shall be inherited, even if she die in hLs 
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lifetime, by her children." The term " children " ia thus explained 
by Menu, " On the death of the mother let a!l the uterine hrothera 
and uterine sisters equally divide the maternal estate," Mayukha. 

Argument against the reciprocal rights of the sons and tba 
daughters. — When from non-existeuce of daughters and the rest, 
the right of inheritance devolves even to the Bona from their con- 
nection, that it becomes reciprocal. When tliia right is taken up by 
unmarried daughters, then the son's succession arising from that 
connection is at an end ; but according to the Alitacakara, it is not 
declared that the succeaaion pertains (equally or) reciprocally to the 
brothers and unmarried sisters. Yet it haa been said by others, " It 
is declared that there is no original connection of sons and daughters 
in property received by their mother after marriage, or given by her 
husband through affection," Mai/iikha. 

Amongst danghters the unmarried are flist, sharing with 
aonB. — The distinctions in succession among daughters are pointed 
out by Jfenu ;' — "A woman's property goes to her children, and 
the daughter is a sharer with them, provided she be not given away; 
but if married, she receives a mere token of respect." Js a sliarer ; 
shares equally with the Bons, Not giiien. away; unmarried. It 
means that, if there be one (unmarried), then the married (daughter) 
receives a mere token of respect — that is, only something very 
small. If there be no unmarried daughter, the share of the married 
daughter is equal to that of the brothers, according to the text of 
Katyayana. " Married sisters shall share with (brothers or) kinsmen, 
Mayiddia. 

The daughters' daughters get some trifle. 

All property acquired by marriage, the danghter, and not the 
son, takes. — But ail property acquired by marriage, Yautaka, goes 
to the unmarried daughter alone, not to the son. So a. prior text 
of Menu, " Property given to the mother on her mairiage, Yautaka, 
ia inherited by her (unmarried) daughter." Property giv/m, on her 
marriage. — whatever is received by her at the time of marriage, 
or other (ceremony), whilst seated together with her husband ; for, 
according to Madana, "The word ' Yautaka' is, in the Si.gkantu, 
derived from theh- being then joined together, Yvla. 

All the property, except two kinds, goes to daughters un- 
married or nnprovided. — In respect to woman's property before 
enumerated in the texts of other sages, distinct from that acquired 
subsequent to marriage, or through their husbands' affection, these 
distinctions ate declared by Goutama : " A woman's property goes 
to her daughters unmarried or unprovided.'' Unjirovidfd ; such SA 
are destitute of wealth, Maynkka. 

A distinction when wives of different classes exist — The 

daughter of a Brahmin! wife, however, shall take the wealth of her 

stepmother. Thus Menu, " The wealth of a woman which has 

* It Unot a text oiMeau, but of Brihaipati, note 6; Mayukha, l\5. 
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been in any manner given to her by her father, let the Brafamini 
damsel take, or let it belong to her offspring." By giving the 
[jarticle err the sense of and, we huve it, ' and ahall be Hhared by 
(her issue ' ). Some say that the word Brahraini is naed to denote 
any girl of equal or Bu]>erior caate ; but the proof of this must be 
well examined. 

In defonlt of danghterB, their issue succeed. — If there be no 
daughters, then the issue of those daughters succeed, according to 
the text of Narada. " Let daughters divide their mother's wealth, 
or, on failure of daughters, their male issue, Mayukha. 

SlBtribntion among daughters aud among their sons, is ac- 
cording to mothers. — A distribution among daughters by diiFerent 
mothers, as well as amongst the different daughters' sons, to be 
just, must he apportioned after the example of that prescribed for 
the sons of different fathers, where the partition is according to 
their father's shares (not to the number of the sons of each father), 
Mayukha. 

Issue of the daughters succeed on their default. — Ynjnavalchya 
says, " The daughters share the residue of the mother's property 
after payment of her debts, aud the issue succeed in their default." 
Some say the word issue {^Aiivaya) has reference to th^ offspring of 
the daughters ; whilst others hold, that if she leave no daughter, 
even her sons may take it, since the word tad, in the text of Narada 
above, distinctly points out the mother alone, and this (first) doctrine 
agrees with custom. TIte residae afterpayment of her debts — on 
this subject, those acquainted with the ancient law have declared 
that the sons alone must take the property (if only) equal, to or 
leas than the aaiount of debt, Mayvkka. 

On failure of danghteri and ^eir issue. — If daughters or the 
rest do not exist, the sons, grandsons, and the rest must take it ; 
for thus it is declared by Kalyayaua. But on failure of daughters 
the inheritance belongs to the sons. 

The right of daughters and their issue confined to the six 
kinds cf property. — This tight of inheritance of daughters and the 
rest in the mother's property exists only in wealth given before the 
nuptial fire, aud in the bridal procession, and the other (kinds) 
above recorded in the texts, specifying woman's property ; for 
if relating to all wealth in wliich their mother has any property, it 
would go to set aside these texts (limiting it to six). 

Woman's property is an exception to the general right of sons. 
— Tajiiai-alchya : "Let sons divide equally both the effects and 
the debts after (the demL-ie of) their two parents," relates to (what 
is) acquired by the act of partition aud the like, with the exception 
of that declared in the above texts as woman's property. From 
this it is clear that if there be daughters, the sons, or other heirs 
even, succeed to the mother's estate, distinct from that part before 
described {as woman's property.) 
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On defaolt of offsprisg, the kiliBmen sncceecL — Her kinamen 
take it if she die witLout issue, Yajnavalchya, Mayukha. 

The right of kindred depends upon the particular form by 
which the woman was married. — The same author expounds the 
succession of kindred to be accordiag to the different kinds of 
marriage. " The property of a childless woman, married in the 
form denominated Brahma, or in any of the other four (unblamed 
modes of marriage), goes to her husband ; but if she leave progeny, 
it will go to her daughters ; atid in the other forms of marriage, as 
the Aaoora, Im., it goes to her father and mother, on failure of her 
own issue." In the one case, if there be no husband, then the 
nearest to her in his own family takes it ; and in the other case, if 
her father do not exist, the nearest to her in her father's family 
aucceeds (for the law that), " to nearest sapinda the inheritance 
next belongs," as declared by Menu, denotes, that the right of in- 
heritiug her wealth is even derived from the nearness of kin to the 
deceased (female) under discussion— and though the Mitacshara 
holds that on failure of the husband it goes to his nearest kinsman 
(sapinda) allied by funeral oblations, Mid on failure of the father then 
to his nearest sapinda; yet from the context it maybe demonstrated 
that her nearest relations are his nearest relations, and (the pro- 
noun tat being used in the common gender) it allows of our ex- 
pounding the passage " those nearest to him through her, in his own 
family," for the expressions are of similar import 

The efi^ct of these rights is different in the Tarions classes. 
— In the Brahma, or in any of the other four, relates to the Brah- 
manical class, on account of those rights being the only ones lawful 
in respect to them. But as the Gandharva right is also lawful to 
the Shetriya class and the rest, so also the wealth of her who has 
been married according to that form, devolves to her husband alone ; 
and so jlfCTiM, ch. ix. § !06, 107, it is ordained that the property of 
a woman married by the ceremonies called Brahma, &c., shall go to 
her husband if she die H-ithont issue. But her wealth given nn the 
marriage called Asoora, &c., is ordained on her death without issue 
to become the property of her mother and father, Mayul-ha. 

Heirs of a woman on failnre of her husband and parents de- 
fined, — On failure of the husband of a deceased woman, if married 
according to the Brahma or other four forms, or of her parents, if 
married according to the Asoora, or other two forms, the heirs to 
the woman's property, as expounded above, are thus pointed out by 
Vrihaspali — * 

The mother's sister. 

The maternal uncle's wife. 

The paternal uncle's wife, 

* In the translatioii ot Jim. Va]ta-na, tlie matarottl unc!e is put for hia wife, 
and the paternal uuole'B wiTo is not ooticed. The present version will bo found 
in tha Digett 3, 018, except that hia sun U there explained the boq'h aen. 
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The father's eiater. 
The mother-in-kw. 

The wife of the eider brother are pranoDDced simihir to mothers. 
If they leate no boq bom !□ lanful wedlock, nor daugliter's son, nor 
bis son, then 
The sister's son and the rest shall take their property. Here 
must be understood, " on failure both of the daughter and also of 
her daughter," because only on failure of them does the right of in- 
heritance pertaiu to the son bom in wedlock, or to the daughter's 

The Ron in that case inherits presents from kindred. — In re- 
spect of property given by the kindred (Bundhu) at an Aaoora 
marriage, or the like, Katyayana says, " That which has been given 
to her by her kindred, goes, on failure of kindred, to her son.* 

And the brother gets the per^nisite. — But on the subject of 
the perquisite Qoidama holds, " The sister's perquisite belongs to 
the uterine brothers after the death of the mother," 

Gifts to be lestored to the bridegroom when the bride dies before 
marriage, deducting charges, — But what 5a«iAti says, "The lover 
may take back his nuptial present on the death of his betrothed 
mistress," must be understood of one dying previous to the celebra- 
tion of the marriage. Here it is further remarked by Tajnavalckya, 
"If she die after troth plighted, let the bridegroom take back the 
gifts which he had presented, paying, however, the charges on both 
sides." The meaning is, that the husband may take back, if hia 
bride is dead, what remains of the perquisite previously ^ven, after 
calculating the espenses incurred by himself and by her father. 

Presents by the maternal kindred belong to the brothers of the 
deceased Axia6i\.—Baudhayana records a distinction on some 
points : " Tlie wealth of a deceased damsel, let the uterine brothers 
themselves take. On failure of them, it aJiall belong to the mother, 
or if she be dead, to the father. Those skilled in the ancient law 
have declared that this relates to ornaments or the like presented by 
the maternal grandfather and the rest, at the time of betrothal to 
a girl, who afterwards dies before completion of the marriage." 

Uithila school— Succession to a woman's separate property- 
How a woman's property is to be divided.— J/'enu says, " On the 
death of a mother, let all the uterine brothers of the same father 
and mother, and (if unmarried) the uterine sisters, divide the maternal 
estate in equal shares. It is fit that to the daughters of these 
daughters something should be given from the estate of their 
maternal grandmother, on the ground of natural affection.'' 

Who reoeiTe a woman's separate property. — Goulama says that 
a woman's property goes to her daughters, unmarried and unprovided 
for. 

" Unprovided " indicates misfortune, such as the want of a soi^ J 
* Jim. Vahatta, Z Dig. S93, GIS, it is husband instead of « 
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fioiband, or wealth. Thia opinion ia Leid in the Matnakara, and by 
Bome other writers. 

Ihe daughter shall receive a share from the maternal estate.— 
Even if the daughter, as above described, be destitute of a son, she 
shall receive a share from tke materual estate like the sona. 

The nnmarried daughter inherits the property given to the 
mother oa her marriage. — Menu says, "Property given to the 
mother on her marriage (Yautaka) is the portion of her uumarried 



" Yftutaka" meana the property received at the time of marriage 
from parents, and such like. Nuptial gifts. — V<isishta eays, " Let the 
females share the nuptial gifts {parinayya) of their mother." " A 
nuptial gift {pnrinayya) that ia, furniture, audi as a mirror, combe, 
and 80 forth," Chintainani. 

Who reoeivea the residue of the mother'sproperty after payment 
of the debts? — "Lot the daughters divide the mother's effects re- 
mfcining over and above the debts. On failure of such the (male) 
issue, that is, the sons (in other words), their brothers and theiK 
(daughters') sons, shall inherit, according to MenM." 

Where the rule ia applicable. — The foregoing rale refers to the 
property received by the woman at the time of her marriage in the 
form denominated Brahma, and her (nuptial gifts ; that is) furniture, 
comba, and ao forth. 

Who Bucoeed on faUore of daughters, — Katyayana says, " But 
on failure of daughters the inheritance belongs to the son. That 
which has been given to her by ber kindred goes, on failure of 
kindred, to her husband." 

Married sisters share vith kinsmen. — Married sisters shall 
share with kinsmen. This law concerning the separate property of 
" women is ordained in the case of partition." 

On failure of daughters, and so forth.^The meaning of this is, 
that the mother's estate, which consists in her furniture, nuptial 
gifts, as well as the gifts of parenta, goes to her son, provided there 



The property, except the above-mentioned articles, goes to the 
son and daughter after the death of the owner. This has been 
ordained before, Ckintamani. 

MajTied sister shall receive something from the estate given 
to her by her kindred. — What is given by any one, escept the 
father, goes to both the brother and eiater ; but the latter, if un- 
married, becomes an equal sharer. The eiaters, if married, shall 
receive something from the estate. This is the signification of the 
text regarding married sisters. 

£xplanation. — On failure of hindrtd, that is, in default of 
daughter's son, and the like, the woman's property devolves on her 
husband, Ckintamani. 

The property of a woman married according to certain cere- 
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monies shall go to lier husband on failnra of issne— When Iier 
property goes to her parents.— J/enu saya, " It is admitted that 
the property of a wninan married according to any of the ceremonies 
called Brahma, Daiva, Arsba, Gandharva, and Prajapatya, shall go 
to her husband if she die without iseue. But her wealth given to 
her on her marriage in the form called Asoora, or either of the 
other two (Rakahasa and Paiahacha) is ordained, on her death with- 
out issue, to become the property of her mother and father." 
Goulana says, " The siater'a fee belongs to the uterine brothers ; 
after them it goes to the mother, and then to the father." Some 
say that it goes to him before her. 

Where this text applies. — Thia text alludes to property received 
at the time of marriage (in the form) called Asoora, and the other 
two, Ckiniavuini. 

Who shaJl take the wealth of a deceased damsel — Baiidayana 
says, " The wealth of a deceased damsel, let the uterine brothers 
themselves take ; on failure of them, it shall belong to the mother \ 
or, if she be dead, to the father." 

Appended to the Vivada Chinlamani, foUowing the preface, is 
the imneicd summary ; — 

Order of snoceasion to the peculiar property of women— Strid- 
hana, how far heritable. — Any wealth, movable or immovable, 
which women receive or inherit, ia their stridhana, that is, peculiar 
property, which they have the power to give away, sell, or dispose 
of at their pleasure. Bnt they have no right to dispose of the im- 
movable property from their husbands or other relations. 

Who may inherit stridhana. — According to the Jfifac, and other 
works, the son of a woman cannot inherit her peculiar property 
daring the lifetime of her daughter. But according to the Vivada 
Eatnakava, her daughter and son have an equal right to her whole 
property, csceptiug nuptial gifts {pai-inaijya), Yatdaka, &e., re- 
ceived from the father. 

Daughters' daughters represent their mothers.^In the case of 
the succession of daughters' daughters, their shares shall be deter- 
mined according to the number of mothers ; in other words, if a 
daughter leave one daughter, and a second two, the grandmother's 
property shall be divided into two parts, according to the number 
of the mothers. They who are not married have precedence over 
those who are. 

The unmarried exclude the married. — To the property of a 
woman, if married, according to the forms called Brahma, ifcc, in 
default of her sons and grandsons, her husband, and in his default, 
his sapindn (kinsmen) have right ; but if married according to the 
ibrms called Asoora, ikc, her mother and father, and in their de- 
fault, her sapinda (kinsmen). 

Co-wife's children. — According to the Madana ParfJiUa, & co- 
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wife's daughter, or daughter's aon, is entitled to the wealth of a 
woman who diea leaving no children. 

Sister'B son, Sco. — In the Vivada Ratndkara mention is made of 
the right of the sister's son, husband's aiater'a son, &c. 

Heirs of the separate property of the deceased proprietreBs. — 



Unmarried daughter, 1 

Barren widowed daughter, .... 2 

Manied daughter, . . ■ . ■ .3 
Daughter's daughter, ..... 4 

Daughter's son, 5 

Son, 6 

Grandson, ....... 7 

Co-wife's son (or stepmother's), .... nil. 

Co-wife's daughter, ...... nU. 

„ grandson, nil. 

„ daughter's son, niL 

„ great-grandson, .... nii. 

Husband, ■ 

Husband's sapinda, .....*' 

„ sister's son, nil. 

Father, * 

Mother, * 

Mother's sapinda, ......* 

Brother, ........ tiU. 

Brother's aon, &c., nil. 

If she die unmarried her heira are — 

Uterine brother, ...... 1 

Mother, 2 

Father, 3 

— Chinlamani, U 




Sectiok I. — Introductory Remarks. 

Ihe law of inheritance complicated'— Foattded on consent rather than 
reason — Difficult to reduce rules to general •prindplet — Companitm 
between English and Hindu law favourable to latter — Siadut are 
a patriarchal people — Co-proprtetors—Line of descent^ — MeantTig 
of heritage— Wealth not reunited — Bight of the natural family to 
inherit property ac^vired by adoptionf—WTien adopted ion, diet 
without issue — Whether a' mother succeeding to estate of her ion, 
takes by may of inheritance — Death opens up the inheritance — 
Natural death— Presumption of death — Civil death — Loss of 
caste — Three classes of heirs — Limit of Sapindas — They extetd 
to the sixth in descent — Limit of Samonadacas — Sundhns. 

The law of inheritance complicated. — In all codes of law in 
all countries, tlie law of inheritance forms a most important branch 
of jurisprudence, and at the same time the most complicated and 
intricate. The areal property law of all European statea is com- 
plex and complicated in the extreme. It will not be matter of 
surprise, then, to find that the Hindu law of inheritance is equally 
bo; nevertheless, compared with other codes, it certainly has the 
advantage in point of simplicity. 

Foonded on eonaent rather than reason. — This is accounted 
for un the principle that that law ia founded more upon consent 
than on reason. 

The rule that a son succeeds to the property of his parent ia a 
natural and almost an universal law, yet nothing would be more 
difBcult than to support this proposition by a process of reasoning. 
It is therefore founded more upon consent, and has consequently 
been modified by the customs of different nations. Hence we find 
one nation basing the rights of inheritance upon those of primo- 
geniture, another dividing the inheritance, some equally, others 
unoquaUy, amongst the male and female iasue ; others again amongst 
the male issue equally, to the exclusion of the females j and in 
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Malabar and Canara we find the females inheiiting to tbe exolimoQ 
of the males. Some nations acknowledge succession by right of 
repreaentatioD, and the right to inherit in the order of proximity. 
The diversity upon this subject that prevails amongst different 
nations is still greater when we come to deal with collateral 
succession, ajid the arbitrary cliaracter of the rules are still more 
obvious. 

Difficult to reduce mles to general principles. — It is impos- 
sible to reduce the canons of iaheritance which are rocoguised as 
the law of any country to any general or leading priuciple without 
assuming some maxim not necessarily or naturally connected with 
such canons. 

For those whose duties require them to understand the rules and 
maxims of the Hindu law of inheritance, close study and applica- 
tion are necessary, for a knowledge of this subject cannot be attained 
by a hasty reference to authorities when occasion arises. 

Comparison between Englisli and Hindu lav favourable to 
latter. — On a comparison between the English and Hindu codes, 
the latter in point of simplicity will be found to possess the ad- 
vantage. It ia true it may be difficult at times to distinguish what 
the latter commands &om what it commends, or to reconcile the 
conflicting doctrines of the different schools, or the discordant 
reasonings of commentators, or the varied opinions of pundits, so 
as to gather from them what the law upon any given branch of 
the subject really is. Sir Thomai Strange encourages the English 
student in his investigations by the assurance, "that in pursuing 
them he is relieved from much of the toil inherent in the study of 
the correspondent branch under his own law, as arising with refer- 
ence to real property, from the division of inheritances into different 
kinds, and the distinctions of estates as regarding the quantity of 
interest taken in them with the doctrine of estates in expectancy, 
the whole of which together has in progress of centuries given rise 
to a body of learning, in parts SO nice and abstruse, and upon the 
whole so various and intricate, as to have occasioned often despair 
in the study of it, a branch of learning, in fact, to be acquired and 
retained only by the most severe study and uninterrupted prac- 

Hindm are a patriarchal people. — It must not be forgotten 
that the Hindus are a patriarchal people, several families living 
together as one, connected in blood and united in interests, with 
various dependents, all entitled to provision out of the t 
fund or common stock, but subject always to separation i 
Southern schools, as well as to the exclusion of any one or more 
from participation in the inheritance for causes hereafter explained. 

Co-ptoprietors. — This unity of interests constitutes amongst 
Buch families what is termed co-parcenery, but for which we woiJd 
substitute co-proprietorship, as conveying the more accurate rela- 
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tioQ of the partieB composing an undivided family. See Index, 
" Co-parcenery," "Joint-tenancy." 

Co-parceuery, with ita incident of survivorehip, differing in thia 
particular from co-jareenery with us, and resembling rather joint- 
tenancy.* So that on the death of a Hindu parcener the Buocesaioti 
to his rights (with the exception of property separately acquired by 
him) veata in the other remaining members, — his eons, if he have 
any, representing him aa to hia undivided rights, while the females 
of his family continue to depend upon the common fund till a 
partition take place, which may never happen, or their marriage. 

Line of descent. —It will be aeen in the courae of this chapter, 
that the Hindu law of inheritance comprehends the deceased'a 
family and hia near rehitions — viz., his issue, male and female ; his 
widow, who takes immediately in default of sons — a term which 
includes grandsons and great-grandsons. On exhaustion of this 
line of descent, the anccesaion ascends to hia parents, brothers, 
nephews, and grand-nephews, thia line continuing upwards to the 
grandfather and great-grandfather, the grandmother and great- 
grandmother, the latter being given precedence by those who have 
preferred the mother to the father. The succession then runs 
downwards to their respective issue, including daughters' song, 
but not daughters, the whole being preferred to the half blood ; 
then follow the more remote kindred whom we shall presently 
enumerate. 

In proportion as the claimant becomes remote, the particulars 
vary with different schools and authors presently pointed out. 

In default of natural kin, the series of heirs in aU the classes, 
except that of Brahmins, closes with the preceptor of the deceased, 
hia pupil, hia priest hired to perform sacrifices, or his fellow 
student, each in Ma order, see post; and fading all these, the 
lawful heirs of the Skettya, Yysya, and Sudra, who are learned 
and virtuous Brahmins, resident in the same town or village with 
the deceased, Jim. Vahatta. 

If an estate should vest by succession in a Brahmin— aa he, 
being such, cannot perform obsequies for one of an inferior caste 
— the duty may be discharged by substitution of a, qualified person, 
equal in class with the deceased. In aU cases where the heir ia 
nnder disabilities, he must take the same course, paying the person 
employed for his services. The king, too, where he takes by 
escheat, must cause obsequies to be performed for the deceased, 
Viihnu Pnrana. 

The Hindus give the agnate succession the preference, the suc- 
cession of females being deemed exceptions. But see Malabar and 
Canarese law, pott. 

" It reollj resembles tenancjr in couiicod more than jolnt-tenaucy, there 
being unit; of intereBt, which may be unequnl ; unit; of time in creatiDS the 
right, wbitth may be diSereat; but in all coaeB unitj of pi 
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Femalee cannot on account of their sex perfonn obaequiee. 
They do not, therefore, confer any benefit, and are generaUy dis- 
qualified from inheriting. From this rule there are only four 
exceptions for special reasons, viz., the widow, the da,ughter, the 
mother, the grandmother. According to the Benares and Mitbila 
schools, the females above mentioned inherit only when the family 
is divided. In an undivided family femalea are not admitted as 
heira, Mlberling, unless on exhaustion of male undivided members, 
Stra. Man., except in Malabar and Canara. 

There are two modes of devolution of property : — 

1. From a sole separate owner. 

2. From a female. 

Property of a united owner cannot be considered as devolving 
upon tiie rest, they being joint proprietors by birth. In the second 
class the property will, in part, be affected by the rights of collateral 
sharers. 

But even in undivided families, a widow takes the self-acquired 
property of her husband- 
No daughter can claim until after a surviving widow, 
Meanii^ of heritage.— In Hindu law, " Heritage, Daya," signi- 
fies that wealth which becomes the property of another solely by 
reason of relation to the owner, Mitae. 

Solely here excludes any other cause, such as purchase, or the 
like; and "relation," or the relative condition of parent and off- 
spring, must be understood of that other person, a son or kinsman, 
with reference to the owner of the wealth, Balam Bhatta. 

Wealth which becomes the property of another (as a son, or 
other person bearing relation), in right of the relation of o&pring 
and parent, or the like, which he bears to his father or other 
relative who is owner of that wealth, is signified by the term 
" heritage," Sabodhmi. 

Wealth includes in Hindu law personal as well as real property, 
movable aa well as immovable property, whicb is again divided into 
property ancestral and self-acquired, and again into joint and sepa- 
rate. The distinction in our law between real and personal property 
does not exist amongst the Hindus. Both species with them descend 
to the legal heirs. Their law of inheritance includes what with ns 
forms the law of administration. Their law comprehends every 
possible claimant on the property of a person deceased, as well aa 
any description of property of wluch, during his life, he was seified 
or possessed. 

Wealth not re-unitod. — Wealth not re-united, nor put back 
again into a common stock, and stiU admitting of partition, is 
heritage. By not re-united, I mean to exclude wealth never before 
joint, and now first united for the purposes of gain, or the like ; 
because the term, partition of heritage, does not apply to the divid- 
ing of [wealth] ihiown together by merchants, Mayukha. 
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Ill like manner we must also exclude re-imited property, in the 
sense in which that term will hereafter be defined, even aa we find 
in the Smriti San^raka : " Ttiat which is received through a fidher, 
and that received throagh a mother, is described by the term 
heritage ;" and in the Nighanta, it ia aaid the learned define 
heritage to be wealth of a father wiiich admits of partition. The 
word " father " ia merely put to denote relationa in general, as a part 
for the whole, Mayukha. 

Bight of the natural family to inhorit propeit; acquired 
by adoption. — We may remark here that the natural femily have 
no right to succeed to property on the death of an adopted son, 
which the latter has acquired by reason of hia adoption. A mem- 
ber of a Hindoo family cannot as such inherit the property of one 
taken out of that family by adoption. The severance of a person 
adopted from hia natural family is so complete, that no mntual 
rights as to succession to property can arise between them, Sri 
Nevata At/yangar v, KuppanygangaT ; Sayan, KrisknamachariyaT 
T. Kuppanayyangar, 1 Mad. H. C. R. ISO; affirming S. A. No. 1 
of 1859 ; M. S. D. 1839, p. 81. 

When an adopted son dies without iaine. — When an adopted 
■on dies without issue, property which he has inherited from his 
adopted father goes to the natnral heirs of the latter, M. S. A. Mcn 
71 of 185S, M. S. D. 1859, p. 265. 

Whether a motlLer sncceeding to estate of her son takes by 
way of inheritance. — In the case of a widow, all the property falls 
strictly under the head of inheritance, so says the Mttac But 
where widows succeed to their husbands' property in default of 
sons, the course of decision in the Uadras courts has mied that she 
only possesses a life-interest, and that after her death the property 
devolves upon her huabaud'a heirs. If we are to consider the ilitae 
as an authority, we may readily imagine various other cases where a 
woman may inherit, and the question may be fairly raised, whether 
property inherited from other than a husband should not be classed 
in schools following the doctrine of the MUae, under the head of 
atridhana I This has been doubted by tiie High Court of Madras in 
Baehiroja t. Veniaiappadv, 2 Mad. H. C R. 402, in on elaborate 
judgment, wherein the question waa considered whether s mother 
succeeding as heir to her son took the estate by way of inheritance, 
and whether, having so inherited, the property became her tiridhaiia. 
The Court held that the estate taken by the mother was merely a 
life-estat«, and that she had no power of alienation. 

Death opens op the inheritance. — The devolution of property 
arises either on natural of civil death ; save in Bengal, the son it 
not ft co-heir with his father, and inherits in the strictest senae of 
the word after the parent's death, Narada, 1 ib, 27 S. Among the 
Hindus no new right accmes to the heir on the death of the father, 
for male issue from the very moment of birth ore co-proprietors with 
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the father, as regards ancestral property, on whose death only a 
larger development of share arises. If a father hua four sons, by 
virtue of the vested right in the iaane, any one of them may bring 
a suit for partition, in which cane he would receive one-fifth of the 
ancestral property as his individual share ; whereas, if the partition 
took place upon the death of the father, he would get one-fourth 
oi that property. 

ITatUial death. — Natural death consifita of two clasees — viz,, I. 
known ; 2. presumed. 

The instances where natural death b known are so familiar as to 
require no comment here. 

PreHnmption of death.-~Death may be presmned when the pro- 
prietor has been absent without tidings for a long period, or wliere 
he has voluntarily retired from the world by joining a religious 
community. 

The eages consider that long absence is equivalent to death. The 
law has therefore assigned various periods of absence, varying from 
twelve years upwards, according to the age of the person ^ the time 
of his departure, within which, if he is not heard of, tie heir may 
take possession, keeping certain fasts, then burning an image of his 
ancestor made of euta, and performing for him his funeral rites, Jim, 
Yahana. In this case, where the heirisresiding in a distant country, 
the inheritance is kept open to the seventh in descent from the per- 
iion deceased, which is an extension of the rule limiting the right to 
the fourth in descent, Jim. Vahana, Vrikaspati. 

The English law limits the period of absence to seven years. The 
Hinda law varies the period according to the age of the absentee, 
twenty years for one between thirty and thirty-five ; fifteen if be- 
tween forty and forty-five, and twelve for one between sixty and 
sixty-fi.ve. Macnaghten «a,ys, " After twelve years' absence death is 
presumed. In the English law the principle seems to.be that a 
man who has any interest in the property would take care that his 
existence was toade known, while with the Hindoos he has the 
benefit of being assumed to be alive during the ordinary duration 
of life." 

Civil death.— Civil death takes place when one has voluntarily 
retired from the world by joining a religious community. Crime, 
too, unespiated, Sir Thomas Strange Bays, opens up the inheritance 
to the heirs, and " Disqualification for inheritance " and " Parti- 
tion." " Unexpiated," is presumed to mean so long as the sentence 
or punishmeat shall not have been completed-* 

Lou of oatte.— Formerly loss of, or degradation from, caste ope* 
rated as a deprivation of the right of inheritance. But it has now 
no effect as a cause of civil death in matters of property. See Act 
xxi. of 1850, Jfe-oAani V. Abraham, S/oore'i In. Ap. 327. It is not 
necessary that the heir should have been actually bom when the 

* It Li doubtful vheUieT in the present day th« doctrine would bemaintaiaed. 
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inheritance bils in. It sn^cea if be has been begotten and after- 
wards bom alive. Wben bom witb vitality, it ia of no mnnienB 
how 90on aiter he ma; die ; the right of inheritance ia acquired, 
and ebe inheritance devolvea on the heirs of the child, Elberliiuj. 

Three classes of heirs. — There are three claasea uf heira— via., 
1. SapiTidai, 3 terra deriTed from Finda, the foneral rice-ball or 
cake, and those who participate in offering it to the deceaaed are 
called SapindaB. These also ofEer oblations of water. 3. Samono- 
dacaa, a term derived from Oodaca, water, and who ofEer water only, 
being of a remoter class of reiationsfaip with the deceased, and con- 
sequently exclnded frnm offering rice-balls nnleas on failure uf the 
aapindas. 3. Bwtdhut, a term which aignifiea cognate kdndied 
lying beyond the Samtmcdacaa^ Mkae. These as anch make no offer- 
ings aniess on failure of the Sapitidai and SaJnonodacoi, when they 
make offering of the Pinda, as do the Samoaodacas on failore of 
Sapindat, Stra. Man. 

The sapindaa are of two grades — viz., the nearerand the remoter, 
the former of whom offer and partake of the rice-ball entire, the latter, 
who offer and partake of merely the wipinga of the hands. The i'ajno- 
norlaeat also are divided into two gradea, bat there is no distinction 
between them as to the offeringa they make, Menuvurtha Mooktaxalee 
or Mkh-h. 

Limit of Sapindas. — The nearer sapindaa are the three in direct 
descent from the person to be traced from, and the three in ascent 
above him and thoir descendants to the second degree, SmrUi 
Chandrika ; also the wife, danghtera, daughters' sons, mother, 
and paternal grandmother, .Hmriti Mooktlia Falum. The limit 
is the grandsoD of tlie great-grandfather. The rest ate the remoter 
tapiiidas. 

The Sapinda extends to the sixth in descent — They extend to 
the sixth male in direct descent from the person to be traced from, 
and the sixth male in direct ascent, and the direct male deacendanta 
of these latter to the sixth degree. The brothers and their male 
descendants to the fifth degree come in thus as the descendante of 
the father, or the firat in direct ascent. The wife, daughters, and 
daughters' sons, the mother, and the paternal grandmother are also 
embraced among the Sapindas, Saratrealee Valasa ; VaraJa Ha- 
jfyiim ; Hmrili Mookiha Pedum. The female line extends no 
further. The remotest embraced in the line of Sapindas is the four 
times groat- grand son of the four times great-grandfather. 

Limit of Samonodacas — Elxtends to the sixth male below and the 
nixth above the male ^apitiJtu, and the direct male descendants of 
the Utter six to the sixth degree, MiCac. ; SmrUi Chandrika ; Smriii 
Mooktah Pal am. 

MrStfiiujr, in his Manual, g 313, says the collaterals in the 
above list are brought in on the principle that they have soma 
common oiicvstor with the peraon to be traced from, to whom they, 
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as well as he, offer oblations, this constituliiig 'participation in 



Bandlms. — The Bmidhm are of three kinds — viz., such as are in 
parallel grade to the individual himself, who are the sona of his 
own father's sister, the sous of his own mother's sister, the sons of 
hia aunt, aud the sous of his mother'a maternal nncle must be con- 
sidered as his own cognate kindred ; such as are parallel to his 
father, who are the sons of his father's paternal aunt, the sons of 
hia father's maternal aunt, and the sous of his father's maternal 
uncle, must be deemed hia father's cognate kindred ; and such as are 
parallel to hia mother, who are the sons of his mother's paternal 
aunt, the aons of her maternal aunt, and the sons of her maternal 
uncles, Mitac. 

The following enumeration of heirs shows the order in which 
each class of relations takes direct from the person to be traced 
from. It is not an order according to which each succeeds to the 
other. Oa the property comitig to an individual, the descent would 
commence afresh ia his line, and will fall upon his own immediate 
heirs. 

For example, should the inheritance devolve upon a brother's son, 
in default of nearer relatives, his heir would not be the paternal 
grandmother of the person from whom the property came. It would 
descend primarily to the new inheritor's male issue, and so onwards ; 
and should it devolve on a female relative — ^for instance, on a daugh- 
ter — it would go on from her according to the rule of descent in the 
female line to be hereafter explained. 

Madra* — 

Sons. 

Sons' sons. 

Sons' grandsons. 

Widow. 
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t«rs' sous. 
Mother. 
Father. 
Brothers. 

Brothers' sons. * 

Paternal grandmother. 
Paternal grandfather. 

Paternal grandfather's sans(i,f., the uncles). 
Paternal grandfather's sons' BonB {i.e., the cousms). 
Paternal great-grandfather. 
His sons. 
And sons' sons. 

After those, the remoter Sapindas come in, each in their order, 
and then the Samonodacas in their order, and, lastly, the Bundhus in 
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In Bengal, in default of brother's grandsonsi the sister's son inr 
herits, but not in the provinces which follow the MUac. 

In Mberliiiff'i Treatise on Inheritance it is laid down that sona of 
different sisters take according to the number born, aa well as un- 
born, and even unbegotten at the time of their uncle's death. 

ElberliTtg is a. Bengal authority, but discusses the authorities of 
the Benares school as well He sajs alsi> that, according to the 
Bchoola of Benares and Mithila, tbey, sisters' sons, are excluded, aa 
they belong to a different {amily. See post. 

For the order of succeaaion in Bengal school, sea pott. 

For thftt of Bombay, see pa»t. 

For that of the Mithila school, see poll. 

For that of Malabar and C.inareae schools, see post. 

In the case of a Bole separate owner, no question of collateral hotrs 
can arise until the lineal descendants are first exhaostcd. 

In the case of an undivided owner being a co-heir, his property 
will in part he affected by the righta of collateral aharera. 

The direct descent does not in general go beyond the putthar, 
except where one of them ia absent without tidings, and then hia 
lineal descendants to the sisth degree may claim the inheritance, 

Section II. 

Male iuue — In default of — Adopted ton. — Lam applicable to SofA 
aiiks — Ittue includes sons, grandsons, and great-grandaam — Great- 
greatgrandtom — When death premmed from, abtenu — Perform^ 
ance of obsequial rites — Keyttone to the law of inheritance — The 
grandson — Benefit to the soul of the ancestor is not the only prin- 
ciple — -The mere act of solemnising exequial rights gives no title 
to inheritance — £y birth co-proprietor mth his father—Heirs pre- 
sumptive and .apparent — Several tsives — Sons bom after partition 
— Illegitimate children — Sons of Englishman by Brahmin moman 
separated from husband — Marriage with bastard's daughter — 
Bastard's right to maintenance — Svdra bastard's right to inherit- 
ance — RebvUa^lily of presumption of legitimacy when opportunity 
for sexual intereourte — Bight of a ton by a female slave — Jllegiti- 
waie son of a Shelriya by a Sudra — Entitled to maittttnanee — 
Minoi — Undivided family — Primogeniture — Public and private 
property of a rajah^Evidence of descent of zemindai't estate — 
Self-acquired property. 

Kale iiine. ~The Grst in order of Hindu heirs ia a man's legitimate 
male issue. The legitimate son is one procreated on a lawfully 
wedded wife, Mitac. 

In default of— adopted son— Law applicable to both alike.— In 
default of euch issue, a legally adopted son becomes auch heir. See 
Adoption. As between issue of IJie body and an adopted son, the 
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Hindu kw of inheritance makes no diFFereuce. The adopted son, 
however, takes the entire estate only in the event of the failure of 
A legitimate sod, and as the adopted is a substitute for such son, 
he succeeds to his adopted father's estate exactly as if he were a 
legitimate son, the law of inheritance being equally applicable to 
both. 

Where the sons may have divided from their father, and received 
their portions, they nevertheless succeed to their father's remaining 
property as first in descent. 

iBsaeiscIadeE sons, graadsona, and great-graadsona.— In Hindu 
law the term "issue" includes not only all the sous a man leaves 
behind him, but sons' sous also, or sons of the latter, or great- 
grandsons, i.e., the sons, the grandsons, and great-grandsons. The 
whole have by the Hindu law ever constituted but one heir, so that 
if the sou have died in the lifetime of his fattier, leaving a son, and 
that son also dies leaving one, and then the great-grandfather dies, 
the great-grandson succeeds as his grandfather would have done had 
he survived ; and according to Vyjayanie, a commentary on Viahnu, 
the light of representation in all these cases vests likewise in the 
widow ; but according to other authorities she is only entitled to 
maintenance, to be supplied Ler by her father-in-law, and on hia 
death by his heir. But here, as far as the fourth in descent, the 
right of lineal representation stops, unless there has been an absence 
in a distant country, when it extends beyond the fourth, as far as 
the seventh degree, Yrihaspati. 

Great-great-grandBOns.— So that supposing the intermediate de- 
scendants to have failed, and a son of the great-grandson to sur- 
vive at the death of the proprietor, he would not iuberit, save as a 
mere remote eapinda ; but the widow of the deceased, the next in 
the series, would succeed in preference, though in the event of the 
great-grandson surviving his ancestor, and then dying, the property 
ao inherited by him would devolve upon bis son, in consequence of 
its having vested in the father. 

The grandsons and great-grandsons inherit per alirpts. 

When death presumed &om absence.— Where the death of the 
owner is presumed from absence, he being unheard of, and hia 
descendants also are absent and unheard of, any of them, up 
to the sixth from him, on appearing, will be entitled to inherit 
as of the male issue, taking precedence of the widow, 1 Stra. II. L., 
125. The inheritance is kept open to the remotest gapinda in this 
branch, on the presumption that an intermediate descendant may 
have survived to transmit it to him, Stra. Man., § 324. See ante, 
pp. 75, 226. 

Performance of obsequial rites — Keystone to the law of in- 
beritance. — The keystone of the whole Hindu law of inheritance 
is the birth of a son, in which event the father is delivered from 
Put, and if be have no son he is required to adopt one whose adop- 
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tion effects the same deliverance. The tahle of descent is clearly 
laid down, in the various schools of law. No one has a right to 
Bucceed or perform the funeral rites, except a person enumerated 
therein, and in the order established. It is the position that he 
occEpies in the table that gives the right to inheritance, which is 
rather subject lo the duty of performing the funeral ceremonies of 
the deceased. 

The series of heirs is naturally adjusted by the amount or degree 
of benefit which each is supposed to confer upon the deceased. 
The son is preferred because he presents the greatest number of 
beneficial offerings, and he saves his parent from Put, Jim.. Vahana. 

The grandaoii. — The same degree of efficacy is attributed in de- 
fault of their respective fathers to the grandson and great-grandson, 
which reaches the fourth in descent, but not beyond ; for Menu says, 
"But the fifth has no concern with the gift of the fnneral cake." 

Accordingly some benefits are derived from the great-grandson aa 
well as from the son. The term " son," in the testa of Mam, Vishnu, 
Yajnavalehya, iic, extends to the grandson, for as far as tliat de- 
gree descendants equally confer benefits by presenting oblations of 
food in the prescribed form in monthly obsequies, Jim, Vahana ; and 
this accounts for representation stopping with the great grandson. 

In Jim. Vahana it is said, accordingly, Since inheritance is in 
right of benefits conferred, and the order of inheritance is regu- 
lated by the degree of benefit, SrikrUhna, the equal right of the 
son, the son's son, and the grandson, is proper for their equal pro- 
tensions, are declared in the text. By a son a man conquers 
worlds, 4c., Jim. Vahana, and in other similar passages, where itia 
said, npon this principle, ministering equally to the peace of their 
departed ancestor, if he leave a son, and the son of a son, and the 
sou's son of a third son, they take equal shares of his estate, because 
they confer the benefit equally, Jim. Vahana. 

Benefit to the soul of the ancestor is not the only principle. — 
This benefit to the soul of the ancestor, although it is the general, 
is not the sole and universal priuoiple ; payment of the ancestor's 
debts, as well aa nearness of kin, or proximity by birth, also form 
considerations in the Hindoo law of inheritance. 

And although the table of inheritance, on failure of the great- 
grandson, opens up the succession to the widow, yet the property 
after her death reverts to the lineal kindred of the husband ; at all 
events, aa far as the seventh person, or the sixth degree of ascent or 
descent, Meim, Jitn. Vahana. 

The right to inherit is therefore connected with the power to 
benefit, so that the title of a son lawfully begotten on a wedded 
wife is preferred before any other heir, which accounts for the 
anxiety of a Hindu for male issue, or his substitute by adoption. 

The mere act of solemnising ezeqnial rites gives no title to 
inheritance,— But it is not to be concluded, therefore, that the 
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inheritance and performance of obsequies go together, 
otherw3Be it might be assumed that the mere act of Bolemnising 
the funeral rites would give a title to the succession wiiicli would 
create a scramble for priority amongst confiictiug claims. All the 
rule establishes is, that the person being the nearest of kin, the 
most competent, is bound to the due performance of exequial rites 
for the benefit of the deceased to whose property he has Bucceeded. 
The performance of funeral rites by aa individual, not in propin- 
quity of rehitiouship to the deceased to qualify him for the act, will 
not confer on him the right to inherit, for such performance of 
funeral rites is only evidence of a nearer relationship, and may 
therefore be always rebutted by other evidence. In a case where a 
widow died, leaving a daughter and a brother surviving her, and 
the brother performed the widow's funeral ceremonies, it was held 
that the daughter was entitled to the estate, CoUbrooke remarking 
that the brother's pretensions were founded on passages of Hindu 
law, purporting that the succession to the estate and the right of 
performing obsequies go together. 

Female relatives, to a very limited extent, may offer funeral ob- 
lations. They do so by proxy — -it not being permitted to them to 
recite passages from the Vedas. 

By birth Hindu oo-proprietor with his father, — By birth eveiy 
Hindu is a co-proprietor with his father in hia ancestral property. 

By birth he a^qmres a vested interest in the property, Mitac. 
Suboudhini. But the extent of that interest ia a question discussed 
in the Hindu books, and upon which differences of opinion exist in 
the various schools. 

In Bengal inheritance is defeasible during the life of the father 
by gift or other alienation, including will, requiring the concurrence 
of the sons only in the instance of land inherited, though valid 
without it 

In Benares and Southern India his power, of alienation was more 
limited. The power of alienation may be anticipated by partition, 
without the conaeut of the father, if warranted by law, or volun- 
tarily on his part, a<;cording to the doctrine of all the schools. 

Sir Thomat Strange says. This power, however, may be limited 
by adverse possession in a stranger for twenty years, citing Yajna- 
valdiya, Vyoia and Jiri/iaspati. But Mr Ellis denies this to )>e the 
law of Southern India. He says Vignyamwara (Mitacsltm-a), 
after a long argument, ruled that it is the perishable produce only 
of land that cannot be recovered after the expiration of twenty 
years, and of other property after ten years, such land or other 
property having been enjoyed to the exclusion of the owner by his 
detitult or in his view. With regard to laud, he holds that if legal 
acquisition can be disproved, even after tlie expiration of a hundred 
years {considered as the measure of the life of man), ownership ia 
not established by possession, and he accordingly declares that 
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" even beyond Hie period of memory, if tiiere exist a current bs- 
dition of the illega.lity of tbe acqiufiition, tLe enjoyment .is oot 
valid." And it is observable that, to render it bo in any case, it 
muBt have been in view of the owdct. In fact, according to the 
original and correct doctrine of the Hindu law, enjoyment or 
ptossession can never be canee of ownership ; it is a presumption of 
it only ; but if the want of original title can be fihown, the possess- 
ing holder may at any time be divested of the property. This 
applies not only to land bat to property of every description. 
The Hindu canon is, " Acquisition must be shonn ; " all else is 
exception. Menu says, " He who enjoys without ownership for 
many hundred of years, the lord of the earth shall inflict on that 
criminal the punbhment ordained for thieves." 

Of course these rales are now subject to the law of limitatjon. 
Act liv. of 1859. See last Chapter, 

Heirs prenunptiTe and apparent — The Hindu law recognlaes the 
distinction of heirs known in English law as apparent and presninp* 
live. With the Hindus they are styled Heritages not liable to 
obetructioD, and liable to obstruction. Tbe former are called 
ApriUibandJta, answering with ns to the heir-apparent, whose 
right, if he outlive his ancestor, is indefea£ible. The latter is 
called Sapjvlibandha, those remoter heirs, as brothers, uncles, i,c, 
whose right is liable to obstruction by the intermediate birth of 
nearer ones, so that their title ia not apparent but presomptive 

Several wives.— Sons equal in number by each inherit by repre- 
sentation according to their mothers. 

Sane born after partitioil — Where sons are bom after tbe parti- 
tion, they succeed to the bther's share Ui the exclusion of ths 
divided sons ; so if there be no after-bom son the divided bodb 
succeed as heirs to their father's share, provided their father's wife 
be not living. 

All sons get equal shares, and not according to the motliei'B. 
But in some parts the mothers represent equal shares, and their 
sons get equal parts of these shares.* 

Illegitimate Children. — By the Hindu law illegitimate children 
do not inherit unless in the Sudra class, see Chuoturya Hun 
Maniun Syn v. Sakub Purhulal Syn, 7 Moort^n In. Ap. 18. 
They are, however, a charge upon the inheritance. Menu, and are 
entitled to maintenance. Even among Sudras, if there are ille- 
gitimate sons, daughters, or sons of daughters, they get only half of 
what they would have got had they been legitimate, the rest bung 
shared among the legitimate children. 

In No. 124 of 1801, a question arose whether tbe grandson of a 
divided uncle took along with, or in preference to an illegitimate 

' Putaibbaga, the tann applied to tbia moiJe of division, recereea no coun- 
t«nMiae from the High Court of Uadnu. 
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The decision waa that he did neither — the decision giving no 
further claim on the brother's property. Sir Thomas Stranfft eaya. 
In one description of the Pauner Bhava, or son of a twice married 
woman, which ocoars still in eonie instances of the fourth order, 
illegitimate aona continue to participate with legitimate ones if there 
be any, and if there be none, nor daiightera, nor daughters' sons, 
they are then not diatingnishiible in point of inheritance fron^ legtti- 

The BtatnB and right of the sons of an Englishman by a Brahmin 
woman living apart from her husband— When a Brahmin woman 
residing apart from her husband lived with an Englishman, and had 
two Eona by him, it was held that the sons are Hindus, and that 
their rights are determined by those of the class of Hindus to 
which they belong, and that they are to be regarded aa Sudi-as, or 
as a class still lower, and that in the absence of preferable heirs 
they inherit the property of the mother, and of each other ; if not, 
she is a mere prostitute, and of the cognation or relationship be- 
tween her and her offspring there exists no doubt whatever, Myna 
Sat V. Ootlaram, 3 Mad. U. C. R. 196. 

marriage with bastard's daughter— Bastard's right to main- 
tenance — Sndra bastard's right to inherit — Eebuttability of 
preanmption of legitimacy where opportunity for sexual inter- 
course. — The Hindu law, independently of special usage or cus- 
tom, doc3 not make illegitimacy on absolute disqaali 6 cation for 
caste, so as to affect in the relations of life not only the bastard, 
but also hia legitimate children. 

The Hindu, unlike the English law, recognises a bastard's rela- 
tion to bia father and family. 

By birth, and without auy form of legitimation, bastards of the 
three twice-born classes are now recognised as members of their 
Other's family, and have a right to maintenance. 

la the case of Sudras, the law has been, and still is, that bas- 
tards succeed their father by right of inheritance. 

The presumption of legitimacy where there lias been opportunity 
for sexual intercourse, is not irrebuttable, Pandaitja TUaver v. Pidi 
TMaver, 1 Mad. U. G. M. 478. Sea " Marriage," p. 23, 

Kight of a son hy a female slave — Illegitimate son of a 
Bbetriya by a Sndra woman. — An illegitimate son of a 
Shetriya, one of the three regeiieiate castes, by a Sudra woman 
cannot, by Hindu law, succeed bo the inheritance of his putative 

Entitled to maintenance. — He is, however, entitled to main- 
tenance out of the estate. It would be otherwise if' ho were tiie 
son of a Sudra, as the illegitimate children of thiA caste are en- 
titled to succeed to the inheritance of their father, Chuotwga 
Han Miirdun Sffn v, l!)a/iitd Purhuial Si/n, 7 Moore's In. Ap. 
18. 
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IKinsr. — U the heir be a minor, a goardiari should be i 
poioUd. for biin, to whom the care of hia property should be com^ 
mitted, until he b of age to take poaaeasioa himself. See title 
" Minority.™ Where sons or their isane are minors, full aharea are 
reserved for them, under the charge of guardians, either specially 
appointed or assamed as aach by the law. In general, minority 
ceases on completioo of the age of sixteen. In any of the three 
saperi'ir classes on his ending hia studentship, and returning home 
from hia preceptor. Menu, the hatnacara. Zemindars are minors 
nntil ei^teen, by Ma4ra» Reg. t. of 1804. 

The natural goardiao-i are the father, mother, elder brother, and 
paternal relatives. Any one of them, however, may be superseded 
by a decree of a court, and incompetency in any one passes the 
right of guardianship on to the nest. Although we have said a 
guardian shonld be appointed, yet it ia not necessary that be 
aboold be specially apjiointed as ancb, for the person entitled to 
be a goardian ni)i alwaya be assumed in law to be such. See 
" Minority." 

With regard to tbe appointment of guardians, see M>id. Reg. v. 
of 1804, and Act is. of IS61 of the t.egialative Council of 

It will have been seen from the foregoing, that property under 
the Hindu law descends lineally, and vests in the legitimate male 
issoe before the female. See Jtalabar and Canara Law. 

UndlTided &iiuly.— -According to the law of inheritance, all 
legitimate $'>ns living in a state of nnion with their father at the 
time of hia death succeed equally to bis property. 

Primogeniture.— The right of primogeniture wa» never a great 
favourite with the Hindus; it, however, formerly prevailed to a cer- 
tain extent. But with other usages it has been abolished. Talevar 
Sing V. Pahlwan Sing, 3 S. D. A. Hep. 203. Formerly the 
first bom son was entitled, if he possessed extraordinary merit, 
bodily, mental, or moral, to the most valuable chattel, or the best 
room in the best honse. The eldest son is tbe managing member 
where there are sons by different wives, and one party claimed that 
the estate ahooid be distributed according to the nnmber of wives, 
without reference to the uumber of sons bom by each, a distribution 
technically called pulnihltaga, averring that eueh had been tbe 
knlacbar or immemorial usage of the family ; but the court deter- 
mined that tbe distribution amongst them shonld be made nut with 
reference to the mothers, but with reference to the number of sons ; 
being of opinion that although in cases of inheritance the kolacbar 
or family usage has the presumptive force of law, yet to eatablish 
kulachar it is necessaiy that the usage should have been ancient and 
invariable. 

PnbUc and privata property of a rajah.— 5'«»Wa There b 
3 distinction between the public and private property of a Hindu 
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Borereign, as upon his deatli his private property goes to one set of 
heirs, and the raj and the jmblic property to the succeeding rajah. 

The general rnle of the Hindu law of inheritance is partibility. 
The Hucceasion of a single heir, as in the case of a raj, is the excep- 
tion, Secretary of State in Council of iTtdia v. KamacJiee Boye 
Sahaba, 7 Moore's In. Ap. 476. 

Evidence of descent of Zemindar's estate to eldest Bon — 
In a suit by a younger brother against the eldest brother for par- 
tition of a semindaiy estate, it was held that family usage and 
custom for eight generations for the zemindary estate to descend 
entire to the eldest son, to the exclusion of the others, was evidence 
thaf it was not divisible property, Jfawut Urjun Sing v. Ravmt 
Ghunsiam Sing, 5 ifoore't In. Ap. 169, So fnraily usage for four- 
teen generations, by which the succession of the raj zemindary of 
Tirhoot had uniformly descended entire to a single male heir, to 
the exclusion of the other members of the family, has been upheld. 
Baboo Singh v. Maliaraja Singh, 6 Moor^i In. Ap. I6i. 

The competency to benefit the deceased in the solemnisation of 
exequial rites forms the consideration for the anccession, whilst the 
order of succession is regulated by the degree of benefit conferred, 
Jim. Vakana. Benefits conferred by the nearest of kin are regarded 
of more importance than those offered by one more distantly allied. 

Self-acqnired property. — The self-acquired property of a co-par- 
cener immovable and movable, vesta wholly in his male issue as far 
as the great-grandson. Failing male issue, it goes to his tinited 
brothers and their line. 

In Varadiperumal Udaiyan v. Ardanari Udaiyan, 1 Mad. U. 
C. R, 412. Mr Justice Ilolloviay says, "I have always understood 
that in this Presidency, at least, the law was clearly that the im- 
movable property of an undivided member of a Hindu family 
may go to his surviving co-parceners, whether such property was 
self-acquired or ancestral. During his life he is entitled to the 
separate enjoyment of hia seif-acquired immovable property, with 
the tight, if he have ito male issue, to alienate the same. Un his 
death, without male issue, if not previously alienated, it devolves 
on his co'piffcenets. But his widow, whether childless or not, has 
no title to anything but maintenance. The author of Mitacshara 
was clearly of Daresvara'g opinion, Mitac. ch. ii s. i. § 8. " Tlie 
rule* deduced from the texts that the wife shall take the estate, 
regards the widow of a separated brother." And it may reasonably 
be inferred that an author who lays down that a widow inherits 
when her husband was divided, was also of opinion that she would 
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On failure of male 
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'., it was ruled that even where the family 
ow inherited the self-acquired property of 
ce to hifi male kin, 9 Moore* In. Ap. 639. 
ue the succession is thus enumerated in the 
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Mitaeahara, ch. iL b. L § 2. The wife and the daughters alao, both 
parents, brothers* lilcewise, and their Miia.t Qentiles, cognatea, a 
pupil, and fellow student On failure of the first amoogst these, 
the next in order is indeed heir to one leaving no male issue. This 
rale extends to all classes and persons, ib. ck. a. s. i. § 3, 1 3forl. 
Dig. 319 i 1 Moore's Jn. Ap. 132. 

This rule or order of succesaiun extends to all tribes, whetier the 
Murdkavatikla and others in the di^ect aeries of the daaaes, or 
Suia, and the rest in the inverse order, and as comprehending the 
several classes, the sacerdotal and the rest, Mitac. ch. ii, e. L § 4, 



INHEEITANCE BY FEMALES. 

Hein differ aecordivg to form of marriage — WoTnan'tfee — Betrothed 
Jhnalei—^Widoui — A daughter — Self-acquired property — Right of 
widow vntk a power to adopt tehich has riot been exercittd bi/ her 
— The widow of a eon canvot claim through her hatband if he 
}uiM died during the life of his fatiier — Whether the widow is 
entitled lo inheritance or merdy to mainlenanee— Several wivea 
— Indivieible and aelf-acqvired properly — Grounds of the 
widow's right of succession — Widow's right to succeed to her 
ku»hart£i ancettral propertg — The widow't right of wwxession 
to ulf-aequired property of her hu^and, whio wa» a member 
of ati undivided family/ — Self-acquired immovable property — 
Nature of u widow's tenure — In nature of estate tail — Widow's 
right to accamtdatiom of joint estate — Maintenance — Widow's 
power over her hmdjand's property — Widoufa right in undivided 
estttle — Widow must be chaste — -Consequences of infidelity — Aban- 
donment of blameless wife — ITt/e** special proptrly — Where vrife 
dice withoui issae — The husbojnd surviving — Son-in-law — Where 
widovi leaves issue on re-marriage — Daughters — Daughter's 7-ighl 
after death of sonlees widow — Their order of succession — /« Bengal 
— Benares — Bombay — Mithila — Applicaiile in enery posgible ca*« 
— Self -acquired property — Daug/itei'ason — Mithila school — Order 
of lucceision — Daughter's grandsons — Daughter's daughters — 
Succession iii. descending lines stopt with daughter's sok — Daughter' t 
daughter — Wltere erne of severed daughters who succeeded as maiden 
dies, leaving sons and listers —Where one of several daughters who 
Itad as married women, succeeded dies, leaving sons, sisters, and sister's 
sons — On failure of daughter's issue estate reverts to father's heirs. 

Femalee inherit only in divided families, Elberling, or on ex- 
haustion of mate undivided members, Sti-a. Man.; even in an 
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undivided family a widow takes the self-acquired property left by 
lier husband, Shivagunga case, 9 Moore'g In. Ap. 539, Nu daughter 
can claim until after any aurviving widow. 

Property vesting ia a female deaceuda first to her daughters, the 
unmarried having preference over the married, and the unendowed 
over the endowed, then to her daughter's daughter, daughters' sons ; 
eons; and sons' sons, Stra. Man., MiUtc; the distinction alao pre- 
vaihng in favour of those who have or may have sons, Slra. M. 

That which a widow has derived from her husband on the ex- 
haustion of the male line, goes to bia kindred in their order. 

Heirs differ accoiding to form of marriage, — Thut which a 
woman may have received in gift from her own family returns to 
the donoiB, if aJiv%, should her marriage have been of a disapproved 
species, namely, Racshasa, Amora, or Paisltacha. If the donors 
are dead it goes to her husbaud and his kindred. 

If the marriage were of the disapproved sort, failing the son's 
son, the property would go to her mother, afterwards to her father, 
and after him to his heirs. Should the marriage have been of ah 
approved species, namely, Brahma, Daiva, Ariha, Prajapiitya, or 
Gandharm, the above ^ta go to the husband and Ua kindred, 
Mkae., Svinti Ckandrika. 

Macnaghten says stridhun, which has once devolved in suc- 
cession, is ever after governed by the ordinary rules of inherit- 
ance. This is true to a certain extent if the stridhana devolves 
on a male. But if on a female it continues to be regarded as 
stridhun, according to the doctrine of the Mitac. to which Maai. 
refers in the passage from which the quotation is taken. 

Woman's fee.— The woman's fee, or the gratuity given to her 
on her marriage by the bridegroom for purchase of household uten- 
sils, cattle, &0. {Smrili Gkand, Mayukhum), as an exception, goes 
to her brothers of the whole blood. 

Betrothed females. — Any nuptial presents a female may have 
received from her intended husband in anticipation of marriage, 
are returnable to him on her death unmarried, the charges on both 
sides being first deducted therefrom. The whole brothers shall 
have the ornaments for the head and other gifts presented to the 
maiden by her maternal grandfather, or her paternal uncle, or other 
relations, as well as the property which m;iy have been regularly 
inherited by her. For Baudhayaiia says, the wealth of the deceased 
damsel let the uterine brethren themselves take. On failure of 
them, it shall belong to her mother, or if dead to her father, Mitac. 

Widow. — In default of sons, grmadsons, and great-grandsons, the 
inheritance descends lineally no farther, and the widow succeed?, 
her place being assigned her in every enumeration of heirs nest 
after sons, and before daughters. According to the Bengal law, 
whether her husband has separated, or was living as a member of 
an undivided family, she takes his property, Jim. Vahatut. But, 
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according to the other echools, the widow succeeds to Ler LusTiftlid'a 
property only where he was separated from hia brethren, aa un- 
divided brotjier being held to be the nest heir. The widow, how- 
ever, is in HUcU case entitled to maintenance, Mitac. 

The author of the Smriti C/iandrika oitea Brikaxpati, and Praja- 
pati as hia authoritieB for the doctrines laid down in chap. li, re- 
specting a widow's right of Bucceasion. BrilMspati ordains that the 
widow of a deceased man who left no male iasae, takes hia share 
notwithstanding kinsmen, a father, or uterine brother be present. 
Prrijapati referring to the widow, observes, "Having taken his 
moveable and immovable property, the precious and the base metals, 
the grains, the liquids, and the clothes that are duly offered at 
his monthly and half-yearly repasts," see Ma>^kha. Srikaipali 
again observes, " Whatever property a man possesses of any kind 
after division, whether mortgaged or otherwise, the wife sball take 
after the death of her huabimd, with the exception of fixed pro- 
perty." What the meaning of the exception " fixed property " is, 
does not clearly appear, but in accordance with the universally 
received opinion, the widow of a man dying without male issue, 
who is separate from his parceners, ia entitled to succeed to all 
her husband's property. The author of the Smriti Chandrtta ob- 
serves, " The purport of the text is, whatever is the property of a 
deceased husband, whether consisting of movables or immovables, 
whether pledged or otherwise, the widow alone tak^s where the 
busbaud was a divided member of the family." But somewhat 
inconsistently in the following paragraph says, " in respect to the 
exception of fixed property." This exception is applicable to a 
Patiii, who has not even a daughter, for if it were held to be appli- 
cable to any widow generally, the passage would be inconsistent 
with that of Prajapati already cited. No authority is quoted to 
justify the doctrine, that to entitle a widow to succeed to immov- 
able property she should Lave a daughter. 

According to the doctrine of the Smriti Chandriia, (translator's 
summary), which ia of great and paramount authority in Southern 
India, a widow being the mother of daughters, takes her husband's 
property, both movable and immovable where the family is 
divided. 

A daughter. — -The translator omits to notice the absence of 
authority in his sumniary. The Mitac. very clearly lays down the 
right to succeed in the widow as being irrespective of the necessity 
of having daughtera ; Vradkanlanee, Yrhad, Vishnii, Katijayana, 
and BrilMspali, are cited in support of the author's views. 
These authorities place no such restriction on the widow's right of 
succession as the author of the Smriti Chaitdrika has done. 
According to the Bengal law, Jimuta Va/iana says, a widow 
succeeds whether her husband was divided from his co-proprietors 
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The Vyavahara Mayukha (Bombay School) agrees with the 
Mitac, Mid although he had the text of Sriliaspati before him, 
which the author of the Smriti Chandrika oonatrueB to mean 
that a widow who aucceeds to immovable property should have a 
daughter, he does not draw this distinction. And it haa been held 
at Bombay, that the widow of a Hindu who died without male 
issue might give away her husband's property in kruktiarpaJia, 
" grant of lands in propitiation of kriskna," notwithstanding the 
eaiBtence of a sister's son, provided she herself have no son, or other 
near heir of her own, whose rights would be affected by such gift 
of their inheritance to another. 

The widow of the deceased husband without male issue is sole 
heir to his movable and immovable property, as she takes before 
the daughters. 

Self-aoq^nired property. — By the law of inheritance, as prevailing 
in the southern parts of India, separate acquired estate descends to 
the widow in default of the male issue of the deceased husband, 
Kataiiw. Natehiar v. Rajah of Shivigunga, 9 Moore In. Ap. 539. 

When the estate is iu the nature of a priucipality, impartible 
and capable of enjoyment by only one member of a family at a 
time, it descends to the widow in default of male issue, Katama. 
Natehiar v. The Rajah of Shimgunga, 9 Moore's In. Ap. 539, ib. 
See pott, " Partition." 

A Hindu widow, whether childless or not, stands nest in the 
order of succession. Daughters can only succeed on failure of 
their mothers. If there are two wives, and one dies leaving a 
daughter, the daughter always inherits after the widow, and would 
get nothing till the death of the surviving widow, who would take 
all the property. 

Where A. had two wives, B. and C. ; and B. predeceased A., leav- 
ing three daughters ; and C. survived A., and was childless. Held 
that C.succeededto A-'apropcrtyin preference to the three daughters, 
Perammal v. Venhitammal, 1 Mad. H. C. R. 223. 

The law is the same in Bengal If a wife shall die in the life- 
time of her husband, A., she, the deceased wife, having left a daughter 

B. If A., the father of B., shall then die, leaving a childless widow, 

C. and his daughter B. surviving him, 0. shall first take the estate, 
and upon her death it shall go to B, 

' A Bengalee bequeathed all his property, movable and immov- 
able, to his family idol, and directed that his property should never 
be <^vided by his (four) sons, Ac, ia succession, but that they should 
enjoy the surplus proceeds only, and in the event of disagreement 
between the sons and family, directed that after the expenses at- 
tending the estate, Ac, and maintenance of the family, and what> 
ever nett produce and surplus there might be, should be divided 
annually among the members of the family. At the date of the 
will the family were joint in estate, food, and ownership. The 
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accumulations uf the iacome were divided aa directed. One of ti 
SODS of the testator died, leaviug three sons, one of whom also died 
without issue, leaving a. widow. Held, that the direction contained 
in the will that the property should go iu the mate line, did not 
esclude the widow of the grandson of the teatator, and that the 
widow was entitled to a third share of a fourth part of the properly, 
and accumulation without prejudice to bcr rights as a Hindu 
widow when the property should be divided, Soitatura Bi/aaek v. 
SreeraiUty Juggvimonaree Do$aee, 8 Moore* In. Ap. 66. 

As to the capacity to inherit in Bombay, see Laroo v. Sheo, 1 
Borr. 71 ; IcJtharam ShumbltoodiM v. Prumanuiul Baeechund, 2 ih. 
471. 

Right of widow with a power to adopt which has not been exer- 
cised by her- — A childless Hindu in Bengal authorised his widow 
to adopt a acta at his decease ; the widow did not exercise that 
power, and many years after her husband's death brought a suit as 
widow, claiming lus succession in the family estates. Held, that 
the mere fact of there being authority given her by her husband to 
adopt a son, did not before her adoption had actually taken place 
supersede and destroy her personal right as widow to sue, Raviun- 
doM Mookerjea v. Ml. Tarittee, 7 Moore's In, Ap. 169. 

The widow of a son cannot claim through her husband if he has 
died during the lifetime of his &ther.— A son married and died in 
the lifetime of his father, the father previously to his death disposed 
nf hia property for the support of hia daughter, a sister, and the eon's 
widow. The widow of the son claimed it as hers. Mr CoUbrooke 
was of opinion that, according to the Milaahara, the daughter would 
have inherited in preference to the son's widow, though the author 
of the VayaijaaCe, and a few other writers, hold differently. 

A widow whose husband died in the lifetime of his father has no 
right to claim a share of her father-in-law's estate, nor does there 
exist any supposed case in which she could inherit or partioi^iate in 
it. To make such relation an equal participator with the wife is 
very erroneous. 

Whether the widow is entitled to inheritance, or merely to 
maintenance.— According to the Benares and Southern India school, 
when tlie family is undivided, the widow is only entitled to niainteti- 
ance, Mitac. 

Sir That. Strange says. When the husband died before con- 
summation, it has been held that his widow is entitled to main- 
tenance only. But Mr SCrangr, in his Manual, says, that it gives 
her a right of inheritance. Sir Tkonas Strange cites the case of 
Vencafiralnam v. Vencamamal, S. C. Mad. 1824, for his proposition. 
But the case can hardly be considered law. Mr Strange't opinion 
is certainly more conformable to equity, for it is but fair if she ia 
to suffer all the disabilities of widowhood she should also enjoy the 
advantages. Consummation, according to Hindu law, is a non- 
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essential of marriage, and therefore, whether oonsiunmati(in has taken 
place or not, hei rights should not be affected in the one case any 
more than in the other. 

Several wiVBB,— It has beea held that where there is a, plurality 
of wives, and no sons by any, the one first married being the one 
who is to be considered as having been married, from a sonae of 
doty succeeds, to the exclusion of the others, each of whom takes 
after her in succession in her order of marriage. 

Mr Jutiiee Anumld, in the case of the goods of Dadoo Mania, 
Ind. Jur. 25th Oct 1862, p. 59, said. In Bengal the two wives take 
the whole estates for life, and on the death of one the whole survives 
to the other, upon whose death it goes to the collateral heirs of the 
husband. In Madras it has been held that the eldest widow suc- 
ceeds, the other widows being entitled during her life to maintenance 
only, the second widow succeeding on the death of the first. Bat 
gee Sti'ang^a Man., where the author lays it down that in Southern 
India the wives are viewed as on an equahty, and inherit equally, 
and considers the following passage from the MitacsJiara, ck ii. s. i. 
g 5 (omitted in Colehrooke't Translation), which the editor owes to 
VaHl Srinivaeaeharay. "The singular number," " wife," signifies 
the kind ; hence it there are two widows, one the mother of daugh- 
ters, and the other childless, the former alone takes the immovably 
estate, and the movable property is equally divided amongst them.* 

Wheu there are several widows, those with issue, daughters, take 
the immovable estate in equal proportions, to the escUtsion of those 
without issue. The personal property all share alike, 1 SarasuiaUe, 
Velata. 

We are not avrare of any decision on the subject, and doabt 
much whether Mr J. Strang^» view would he upheld if the subject 
were mooted. 

Indivisible and Belf-acqaired property.— Of course the senior 
widow takes property which is in its nature indivisible, as a zemin- 
dari, &c. It was formerly held that the widow took property only 
wheu her husband was a divided holder; but, in the Skivagunpa 
caie, 9 Moore's lit. Ap. 539, it was ruled that, even when the family 
was undivided, the widow inherited the self-acquired property of her 
husband, in preference to his male kin. In this case the property 
of the zemindar had been confiscated for disloyalty by the then 
zemindar, It was then conferred upon a younger brother, and was 
consequently held to be self. acquired, and another undivided elder 
brother could not take in preference to the widow of the second 
wmiudar. See " Partition." 

Where "there are two united brothers who die ia succession 
without, male issue, each leaving a widow, the widow of the last 
survivor alone inherits ; because the property, on the death of the 

* " Several wiyes belonging to the tame or difTerant oaates, {thay) divide the 
property according to the Bhoiea preacribed to them uid titka it." 
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brother who deceased firet, went by snrvivorship to the other, b 
irom him poaeed to his widow. 

Where one of two noited brothers dies, teaving a daughter, sbe 
does not Bucceed — the property pasaes to the surviving brother and 
his line. 

Oronndi of the widow'i right of raccession.— The ^ronnd upon 
which the widow's right of succession is baaed is the assistance 
rendered by her to her husband in the performance of his religiooa 
duties. But if the doctrine of Sir Thomas Strange, supra — viz., that 
it IB " a right vested in her by marriage, to be perfected on the 
death of her husband without learing male issue," be correct, the 
performance of religious duties is not a very satisfactory reason for 
the rule. 

Sir CoUejf Scotland, in delivering judgment in the case of Virtu 
Vami Gramini v. Ayj/atearai Gramini, I Mad. U. (J. R, 475, saya — 
" It seems to us (hat the real ground upon which the widow's right 
of BDCCeasioa is placed in the Daijct Bhaffa is the authority of firi- 
hattpali, who says, that " a wife is declared by the wise to be half 
the body of her husband, equally sharing the fruit of pure and 
impure acts. 0( him whose wife is not deceased, hnlf the body sur- 
vives ;" adding, by way of question, " How then should another 
take his property while half his person is alive % " So that the 
right, in truth, rests upon the oneness of husband and wife, and 
not upon the existence of a separate estate and interest of the hus- 
band in the property during his life. Such a se^>arate estate, as a 
matter of inference, might be deduced as well from the descent of 
the father's undivided share to sons, which is common to both 
schools of law, aa from its descent to bis widow, which is peculiar 
to the Bengal school." 

Widow's right to succeed to her hnsbandg ancestral property. 
— A widow's right to succeed to her husband's ancestral property ia 
only as his immediate heir. 

A widow can only inherit family property where there has been 
a partition among the co-parceners, of whom her husband was one ; 
or where the whole property has vested in her husband by the 
death of all the other co-parceners. 

The widow of an undivided Hindu, who leaves a co-parcener 
surviving him, has, like the widow of a divided Hindu, who leaves 
male issue, merely a right to maintenance. 

Where, therefore, a widow sued for a Palaiyappattu, as heir to 
the surviving brother of her husband, it was held that the suit 
must be disiiiiascd, Paidamulta Viramaui v. Appu Ran, 2 Mad. H. 
C. R., 117, 

Widows r^ht of snceession to self-acquired property of her 

' hnsband who was a member of an united family. ^In a united 

Hindu family, where there ia ancestral family property, and one of 

the members of the family acquires separate estate, on the death of 
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lat member sncb separate acquired estate does not fall into the 
common stock, but desccoda in the aame manner as if the deceased 
had divided from his co-sharers, i.e., to the male issue, if any, of 
the acquirer, or in default to his daughters, who, while separated, 
take their father's share in the ancestral property, subject to all the 
rights of co-parceners, yet inherit the self-acquired estate free from 
such rights. Where property belonging in common to an united 
Hindu family has been divided, the share ofa deceased member of the 
family goes in the general course of descent of separate acquired 
property ;* but if there is a oo-parcenership between the different 
members of the united family, survivorship follows. Upon the 
principle of survivorship the right of co-parceners in the undivided 
estate overrides the widow's right of succession ; but with respect to 
self-acquired property of a member of a united family, the other 
members of tbe family have neither community of interest, nor 
unity of possession ; therefore, the foundation of the right to take 
by survivorship fails, Katama Natekiar v. Majah of Shivafftmga, 9 
Moor^i In. Ap. 539. 

The grounds of the decision in this case are given in Graiitfs 
Hindu Lain, p. 260, et seq. See the explanation of the case given 
at p. 268. 

Belf-acqnired immovable property. — An undivided Hindu is 
entitled during his life to the separate enjoyment of his self- 
acquired immovable property ; but such property will, in the 
event of his death without male issue, and previous disposition 
thereof, devolve on his surviving co-parceners, and his widow is 
entitled only to maintenance, Varadipetiimal Udaij/an v. Ardan- 
ari Udaiyan, 1 Mad. H. C. R. 412. 

The learned editor has appended the following as a note to this 
case : " But see Memi, cited 'i Stra. H. L. 2.00, from a copy of a 
paper in the handwriting of Sir W. Jones : If the husband has been 
a co-heir, and died before partition, his brothers, and the next 
order inherit his undivided share, but his wife takes all his divided 
property, and the opinion of a Mofussil pundit cited. The judg- 
ment of the Lords of the Judicial Committee of the Privy Council 
in Matama NaCchiar, v. Rajah of Shtvagunga (30th May 1863), 
principally rests on the passage last cited, which .the reporter has 
been unable to find in Menu, or elsewhera 

This would seem to be a misconception of the learned editor. 
The Lords of the Privy Council appear to rest their judgment more 
upon analogy than upon the texts referred to. 

Nature of the widow's tenure. — The nature of the tenure by 
which a widow holds property which has devolved upon her by 
the death of her husband has given rise to much discussion, and 
the arguments relied on have been supported by analogies drawn 
from the English law of real property. 

* This Ls not fltriaUj correct — in moat oases it would be anceBtral property. 
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The vile boa uut an absolute proprietary rigbt, neitber can s 
in strictneas be called a, tenant for life, iot the law provides ber 
Bucoesaors, and restricts her use of the property to very narrow 
limits. Siie cauuut dispose of the very smallest part, except 
for nacesaary purpurea, and certain otber objects particularly 
specified. 

It follows then, that she can be considered in no other light 
than as a holder in trust for certain uses ; so much so, that should 
she make waste, they who ]iave the reversionary interest have 
clearly a right to restrain her from so doing. What constitutes 
waste must be determined by the circumstances of each individual 
case. The law has not defined the limits of her discretion with 
sufBcient accuracy, and it was probably never in the cootemplation 
of the legislator that the widow should live apart from, and out 
of the personal control of ber husband's relatives, or poaseaa the 
ability to expend more than they thought right and proper. In 
assigning a motive for the ordinance, that a widow should succeed 
to her liusband, and at the same time that she should be deprived 
of the advantages enjoyed by a tenant for life even, it seems most 
consistent with probability, that it originated in a desire to secure 
against all contingencies, a provision for the helpless widow, and 
thereby prevent her from having recourse to practices by which 
the fame and honour of the family might be tamislied. By 
giving her nominal property she acquires couaideration and re- 
spectability, and by making her the depositary of the wealth, she 
is guarded against the neglect or cruelty of her husband's relatives. 
At the same time, by limiting her power, a barrier is raised against 
the effects of female iroprovideuce and worldly inesperience. This 
opinion receives corroboration from the distinction that prevails in 
the Benares school, which may he said to be the fountain and 
source of all Hindu law. 

By the Hindu law of inheritance a childless widow takes as heir, 
but it is only a special or qualified estate, Thf Collector of Maauli- 
patarn v. Cavally Vencata Narrainapah, 8 Moore's In. A/>. 550. 

Ill naturfl of an estate tail — The interest of a Hindu widow 
succeeding to the principality of ber husband b similar to that 
of a tenant entail by the English law as representing the inheritance, 
Katama Natc/iiar v. The Rajah of Shivaffunga, 9 Maoris In, Ap. 
539. 

The widow in Western India baa only a particular estate for 
life in the immovable separate property of her deceased husband, 
Jumiyatram and Utlamratn v. Ilai Ja.in.na 'I Beng. H. G. H. 10. 

Widow's right to accumulations of joint estate— mainten- 
ance. — A Hindu testator, after devising his real and peraonal 
estate absolutely, amongst his five sons, said, in clause It, " Should 
any amongst my said five sons die, not leaving any sons from hia 
loina, nor any son's sou, in that event neither hia widow, nor hia 
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bughter, nor his daughter's son, nor any of them, will get any share 
out of the share that he has ohtained of the immovables or mov- 
ables of my said estate. In that event of the said property, sueh of 
my sons and son's sons as shall tLen be olive, they wiD receive 
that wealth according to their respective shares. If any one act 
repugnant to this, it is inadmissible. However, if any aonless son 
shall leave a widow, in that event she will only receive 10,000 
Company's rupees for her food and raiment." The family remained 
joint, Surrupachuntar, one of the sons, died, but leaving a widow 
his heir-at-law : — held, that upon the death of her husband without 
male issue his interest in the capital of the estate determined, and 
that his widow became entitled to hold, and enjoy as a Hinda 
widow, a Sfth part of the accumulation b from the testator's estate 
from the time of his death to the death of Lis sun, Surrupachuntar, 
and that she was also entitled absolutely in her own right to the 
interest and accumulations which, since her husband's death, had 
arisen from such fifth part of the accumulations. 

She was declared entitled to the 10,000 rupees given by the will, 
with residence in the family dwelling-bouse, and participation in 
the means of worship, the amount of her maintenance as a Hindu 
widow being left open by the Judicial Committee, as that point 
could be raised on further directions after taking the accounts, 
Sreemnttee Soorjeemotiei/ Bosses v. Deiuibando Mullick, 9 Moore's 
In. Ap, 125. 

Widow's power over her husband's property. — It must be 
observed that a widow has not the same power over property 
inherited by her from her husband as she has over her strldhana, 
or woman's property ; and that the descent of one differs from the 
other. Her stridhana goes to her heirs. Her husband's property 
reverts, after her death, to his heirs. See " Stridhana." 

A deed of arrangement and release in the English form between 
members of a Hindu family, in respect of certain joint-estate, 
cliumed by a childless Hindu widow, of one of the co-heirs, in her 
character of heiress, and legal personal representative of her de- 
ceased husband, declared that she was entitled to the sum therein 
expressed, aa the share of her deceased husband, "for her sole 
ateolute use and benefit." Held, that these words were not to 
receive the same interpretation as a court of equity in England 
would put upon them, as creating a separate estate in tlie widow, 
bat that the deed must be conatmed with reference to the mtuatiou 
of the parties, and the rights of the widow by the Hindu law, 
and that, as the deed recited that she claimed and received the 
money as her husband's share in the joint-estate, as the heiress and 
personal representative of her deceased husband, such words must 
be construed to moan, that it was held by her in severalty from the 
joint-estate, and as a Hindu widow she had only a life-estate in 
the corpus, the same at her death devolved as assets of her deceased 
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bosbond, QpDQ Ilia personail representative in snccessioD, SrttKmdty 
RahuOy Dmtte v, SiM.inuin- Malliek, 6 Moorta In. Ap. 1. 

Widovra rigbt ia imdiTlded estate. — Upon the principle of 
anmTorahip, the right uf the co-parceners in an nndiTided estate 
ovenidea the widoir'a right of sncceagion, Katam/t XvUekiar v. 
haj-ih if Shii-if/v-H-in, 6 Iliyire's In. Ap. 540. 

Widow mnit b« chaate. — Chastitf seems to be tlie 011I7 coo- 
dition imposed apon the widow's right of inheritance. Sir Tka^ 
Strange ts^ja. Chastity is » necessary title to inboitanee^ 
adultery eobjecting her to degradatioa from caste, for the loea 
nf which she forfeits her right lo inheritance. See Gradi^M 
Hindu Law nf Inlierilana, p. 2U9, in which thia anbject is fully 
treated. 

CoDBeqaences of infidelity. — If adultery be committed with a 
man of low caste, it ia said that the wife's life is in her hosband'a 
power. Some writers protect ber person ia cases of infidelity with 
men of the higher caste. But all ^ree aa to forfeiture of inberil- 
ance in the former case. She is subjected to extreme mortificatton, 
bare necessary anbsiatence, and her hasband may marry again, 
though ber own marriage may remain uudiasolved. 

Adultery witb another man 'a wife among the Hindn is paoiah- 
able, if committed with a priest, by ignominioua ttmsore, and in 
other casea with loaa of life, and the case may be proved firom cir- 
Gnmstances. But in the Queens courts it would be actionable, as 
it does not come nnder either of the two subjects which these 
courts are called upon to administer according to native law. See 
CiM Pn/eedun Codt, a. 1. , 

The criminal code puniahes by imprisonment and fine the man, 
while tbe woman is allowed to escape unscathed, Itidian Penal 
Code, Act il». of 1860, 8. 497. 

The husband is not entitled to damages from tbe adulterer, tbe 
Hindu law not providing for di^retionary damages on any account 

AbuidODment of a bl&meleu Wife.~-If a husband abandima a 
bbunele«a wife he is punishable, but his wife is entitled to a third 
of his property as a separate maintenance, Yajaawdchga. And there 
aeons to be no reason why she should be deprived of any of her 
rights of inheritance on faitore of male issue. 

Wiie't special property.— Besides the contingency of succeeding 
as heir to her husband, a Hindu wife has special rights of two kinds 
— viz., I. Smdharia, or women's property consisting of money, land, 
jewels, or other omamenta ; and, 2. Whatever ia not atridliana. 
Thia is possessed by the wife, sah>ject to the direct and unlimited 
control of her hoaband. Thus, nhat she acquires by her industry, 
or obtains from strangers, or inherits on failure of nearer hein. 
Sir Thorny Strange cites witb reference to these twu sources of the 
wife's property, the following passage bora Jagannatha: — " No argu- 
ment is found to show why a woman should not have independent 
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""power over that which she haa gained by arts, or which has been 
given her by a stranger on a religious consideration, or through 
friendship, but should have independent power over that which was 
received as a bribe."* The same learned author adds. It is necea- 
sary also, in every case of ornaments belonging to her, to distinguiBh 
between such as were given to her by her hiiaband, or some of her 
relations, on, before, or connected with her marriage, and those worn 
by her occasionally, and not having been so given, the latter not 
being her property, but her husband's, descendable to his heirs, she 
surviving ; but it is otherwise if they were habitually worn by her, 
in which case they are not partible. See Stridhana. 

Where wife dies without issne, the haBband gnrvivin^, — If 
the wife die in the lifetime of her husband without issue, her pro- 
perty will go to him, or his sapindaa (nearest kinsmen), allied by 
funeral oblations, provided the marriage was in an approved form ; 
if otherwise, to her father. There seems some doubt whether this 
rule applies to that part of her property only which ia acquired at 
the time of her marriage. 

The aoQ-in-law never takes, as he is not in the line of heirs. 

In Rajchundra Da* v. Bhimmani, 3 S. D. A. Rep. 363, it was 
determiued that, according to the Hindoo law as current in Bengal, 
on the death of the widow who had claimed her husband's property, 
her daughter will inherit, to the exclusion of her husband's brother, 
if the daughter has, or is likely to have, male issue ; and on her 
death, without issue, her father's brother wiU inherit, to the exclu- 
Bion of her husband. 

Where she leaves iaiue.— Where the wife leaves issue, her pro- 
perty will go to her immediate descendants, whether daughters or 
grand-daughters. The latter take per stirpes — i.e., according to the 
root ; the unmarried or unendowed of the one or other taking first. 
Where there are daughters and grand-daughters, it vests in the 
daughters exclusively, subject to such a provision for grand-daughtera 
as usage may warrant. Daughters take equally, subject to the 
above, of married and unmarried ; and failing the latter, the hus- 
band and his relatives. 

On re-marriage.— Escept among aome of the lower castes, no 
widow could marry again ; but Act xv. 1856, g I, now permits it 
— provided no such widow marrying agaiu shall inherit the pro- 
perty of her first husband, unless he allows it. 

Daughters.— Assuming that the deceased has left neither sona 
nor a widow, but daughters, they come next in succession. The 
daughter takes as a principle in her own right, in default of the 
widow, who has precedence. 

In Jim. Yakana it is said, the danghter'a right of succession ia 

declared. Menu and Narada aay, The son of a man is even as 

himself, and the daughter ia equal to the son : how then can any 

* Meaning the gifta preeented as an inducement to marriage. 
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otlier iuheiit hia property, notwitLstandlng the aurriTal of bar irfio' 

in, a» it were, kuuseU 1 Menu. Narada, places her right of inherit' 
anca on the gruuiid of bt:r coutiuuiiig the Hoe of succeBsion : " Un 
failure of male issue, the daughter iiiberita ; for ehe U equally a 
cause of perpetuating the race, Binc« both the son and the daughter 
are the nieuoa of perpetuating the father's hue," Karada. 

The line of deaeeiidants here intends such deaceudants as pre- 
sent ftiuerul oblations ; foe one who ia not an offerer of oblations 
cimfere no benefits, Jim. Vahana. Her son only preaeuta such obla- 
tion. 

Daughter'! right after death of souless widow. — A Hindu, an 
inhabitant of Bombay, entitled to aeparate movable and immovable 
property, died without male issue, leaving a widow, four daughters, a 
brother, and the male isaue of other deceased brothers. The widow 
ia entitled to the movable property absolutely, and to the immov- 
able property for life. Subject t« the widow's interest the im- 
movable property descends to the daughters absolutely, ia prefer- 
ence to the brother and the issue of the deceased brothers, i'l-an- 
jeevandtut Toolieydan v. Devicooverhaee, 1 Boynb. H. G. B. 131. 
This case was decided by the High Court of fiombay. The judg- 
ment of Ch^f-Jvttice Sauue is set out in a note to 9 Moore't In. 
Ap. 628, and will be seen in Grade's Hindu Lain of Inheritance, 
p. 273. See MajiffotDami Ayi/angar v. Vanjulalammal, 1 Mad. H. 
C. M. 28 1 and Ferammal v. Venkatammel, tb. 223 ; see also Koom.ua 
Chwtdtr Hoy v. Stetahuntk Roy, \ W. R. Cal. 760. 

This decision seems to be correct, with the exception of that 
point which refers to the distinction drawn between movable 
and immovable property, no reason appearing for such diatiuc- 
tion. 

In the Mitacihara, on the right of a daughter and daughter's son, 
it is Iwd down on failure of her (that ia, the widow), the daughters 
inherit, is as follows. Thus Kalyayana saya, Let the widow succeed 
to her husband's wealth, provided she be chaste, and iu default of 
her, let the daughter inherit, if unmarried. This expression is 
shown iu the following sections in the Miiacthara not to be 
Tostrictive but preferential only, as between married and unmarried 
daughters. Bee the judgment of Chiff-Juslice Saiute in Veaayak 
AnaHtlrfut v. Lakihimi, 9 Moore's In. Ap. 532, ante. 

Sir ThoiHas Stranne says, The right of daughters to succeed in 
defniUt of eons and widows is not to be confounded with that of 
the appointed daughter under the old law. That appointment 
was one of the many substitutions for a son, and by a fiction, now 
olwoleto, regarded as one. 

The appointed daughter derived her title from the will and act 
of her father. The daughter succeeding derives hers from the law, 
liaviug regard to the general principle of ouuferriug at Ills obsequlet 
benefits on the deceased, Menu. 
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Tlieir order of snaoesaioiu — Daughters tako in common. IF there 
is but one unmarried daughter, ahe takes the whole inheritance firat, 
to the exclusion of her staters during her Ufa. After the decease of 
the single daughter the married next enjoy it. 

Among daughters, the unmarried take first. After them, the 
married daughters having male issue, or with probability of having 
it, and the widowed daughters with male issue. AU of which 
three Ifttter classes inherit jointly, Smriti Chandrika. 

After these, the barren married and the soaleas widowed daugh- 
ters succeed. These also take jointly, Mitae. 

Those with male issue, or the probability of it, are preferred, 
because the performance of the funeral rites can be continued from 
generation to generation better by their sons than others. In each' 
class the nnendowed take before the endowed, Mitac. 

What constitutes endowment is not settled. But Mr Strange 
considers that it should be sufBcient for maintenance, Stra, Man. 
§ 330. Daughters in each class succeed jointly, and share alike. 
But this relates to succession from the father. If Hiiccession be 
derived from the mothers, where the father may have had a 
plurality of wives, the daughters take by Buocesaion, according to 
their mothers, Stra. Man. 

In BengaL — According to the Bengal school, the unmarried 
daughter is first entitled to the succession. If there be uo maiden 
daughter, then the daughter who has, and the daughter who is 
likely to have, male issue, are together entitled to the succession,* 
and on failure of either of them the other takes the heritage. 
Under no circumstances can the barren daughters or widows 
destitute of male issue, or the mothers of daughters only, inherit 
the property, Jim. Yahana. 

In Benares. — This rule does not obtain in the Benares school, 
that school holding that a maiden is, in the first instance, entitled 
. to succeed ; faihng her, the married daughters succeed ; the in- 
digent, excluding the wealthy daughters ; but in default of the 
former, the latter are competent to inherit. But no preference is 
given to the daughter who has, or is likely to have, uiale issue, over 
a daughter who is barren, ot a childless widow. 

In Bombay.^It has been held by the High Court that, as be- 
tween two married daughters, the circumstaiiee of having a son is 
no quaUfication on this side of India, giving the married daughter 
having a son a prior claim to inheritance of her parents' property 
over the married daughter not having a son, such priority of claim 

* A diBtinctioD Ib made by Snkrishna, in hie caimnsntary on Jim. Va- 
hana, in reapeot of unmarried daughters. Hh ib of opinion that the daughtar 
wlio ia not betrothed ia first entitled to the inheritance. In her defmilt, the 
(laughter who ia batrothed. But this doctrine ia not indoraed by any other 
authority, and the author of DayarakatH'^ axpreaily impugns it as untenable. 
—llatn. Prin. E. L. 21, □. 
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depending on the several daughters being reapectirelj endowed, 
(aadhan, i.e., with wealth,) or unendowed, {nirdkan, i.e., without 
wealth,) the unendowed daughter having the preference. 

In Mithila. — The Mithila law gives the preference to the unmar- 
ried over the married daughter. 

Failing her, the married daughters are entitled to take. There 
is no distinction made amongat the married daughters ; and one 
who hag, or is likely to have, male issue is not preferred to one 
who is widowed and barren ; nor do indigence or wealth pve a 
jjreferabJe title. This school divides the property equally between 
poor and rich, mothers and childless. See Vhintamani, 393. 

Applicable ia every possible oaae.- In Bengal, the above rale 
of succession is applicable in every possible case. 

But in other schools, only where the family is divided ; for, 
according to the doctrine of those schools, even the widow, to whom 
the daughter ia postponed, can never inherit where the family ia 
united, nor can the mother, daughter, daughter's son, or grandmother. 
The fether'a heirs, in such case, exclude them. But though the 
schools differ on other points, they concur in opinion as to the 
manner in which such property devolves on the daughter's death in 
default of male iasue. 

According to the Southern authorities, it classes as her stridhana, 
and descends accordingly to her heirs ; but he cites no authority. 
In a. note to the same page, he comments on the passage of Sir Thomat 
Strange, already quoted, wherein he treats property devolving on a 
daughter by inheritance as the daughter's stridhana, and descendible 
as auch. Macn., however, at p, 38, cites the Milac, which treats 
property acquired by means of inheritance aa stridhana. See ante, 
" Stridhana." 

According to the law of Bengal, also, it reverts to her father's 
heirs. Sir Tliomas Strange asserts that property devolving upon a 
daughter by inheritance is classed by the Southern authorities as 
atridbana, and descends accordingly to her heirs. 

It should seem, therefore, that the husband takes no interest in 
the corptii of such property. Nor has the daughter any power 
over it beyond her life-interest. Sir Thomat Strange says, The 
daughter's own power over it is greater than that of the widow of 
the deceased, whose condition is essentially one of considerable 
restraint. 

Afaenaghten mentions a curious case which arose in Bombay, in- 
volving the daugfiter's right of inheritance. Of two widows, one 
had two sons, and the other a daughter. On the death of the latter 
widow, it became a question who was to succeed to her property, 
■whether her daughter, or the rival widow's sons 1 Various autho- 
rities were consulted, and they inclined to the opinion that the 
daughter was not entitled to succeed aa heir, inasmuch as propierty, - 
which had devolved on a widow, reverts at her death to hei htt»- 
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band's heir, among whom the daughter would have ranted in default 
ouly of ber own brothera.* 

Woman's separate property goes to her daughters unmarried and 
unprovided for, GauUtma, Mitac. 

Self-acquired property.— It may safely be stated as a true pro- 
position that property, which is not ancestral, is self-acquired, in 
whatever way the property may have been obtained, whether by 
gift or purchiise, or labour, mental or physical, or otherwise. When 
a zemindary was escheated ou the death of the last zemindar, the 
Government granted it anew to a distant relation of his. This was 
treated as self-acquired property in KaCama Natchiar v. The Rajah 
of Shiva ffunga, 9 Moore's In. Ap. 595. That case has decided that 
all aeif-acqoired property devolves in the same way as the family 
property of a divided member. Failing male issue, therefore, a 
widow takes the self-acquired property of her husband. No doubt, 
on the failure of male issue and a widow, the daughter would take, 
9 Moore- 1 In. Ap. 616. 

Upon the effect of this ruling, the Lords Commissioners of the 
Privy Council, in the case of Raja Suraneni Vankata Gopaia Nar- 
atifft ha How Bahadoor v, Uaja Svraneni Lakehmi Vankama Row, 
13th July 1869, "deemed it right to make a remark upon one passage 
in the otherwise very learned and able judgment of the Court below. 
The passage is this, ' If it (that is, the Kemindary) was not partible, 
and the brothers were, as the plaintiff contends, undivided at the 
brother's death, the widow would, according to the decision of the 
Privy Council iu the Shivagunga case, be entitled to the whole 
estate, so that, whether the plaintiff's own view, or that which we 
here take is correct, the plaintiff is not entitled to suoeeed in this 
action.' " Now, that seems to proceed upon a singular misappre- 
hension of the effect of the Shivagunga case. " It is immaterial, aa 
I said before {s^d Sir L. Peel, in delivering judgment), to the decision 
of this case, because it is admitted that the zemindary was not im- 
partible." But the Shivagunga case was this — the family was shown 
to be undivided, but the impartible zemindary was shown conclu- 
sively to have been the separate acquisition of the person whose 
succession was the subject of dispute. The ruling of this Court was 
that in that case the zemindary should follow the course of succession 
as to separate property, although thefamily was undivided ; but if that 
eemindary had been shown to have been an ancestral zemindary, 
as this case, the judgment of the Court would no doubt have been 
the other way. 

Daughters' soni,— According to the law of Bengal and Benares, 
the daughters' sons inherit'in default of the qualified daughters. 

Vishnu says, If a man leave neither son, nor son 'a son, nor [wife 
nor female] issue, the daagbter's son shall take bis wealth, for in 

* Tbis case is vny obMure. It itxt not appear whoaa wu tba ptoperty or 
huvr the widow lucceeded, there being aoni. 
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lagard to the obsequies of sncentora, danghters' sons are conaidendM 
OS sons' sons. This is not found in VUkntt't IrulUula, bat c'' 
under his name in the Smriti Clumdrika, note to Mitac. 

Menu likewise declares, " By that male child whom a daughtein 
shall produce from a husband of an equal clasB, the maternal grand- 
father becomes the grandsire of a son's sons. Let that son give tbe 
funeral oblatioD, and poasess his inheritance." 

As to the law of Mithila, see Ckintamani, 294, and see 1 W. R. 
75 Cat. sp. no. 

A Hindoo died possessed of self-acquired property ia land, leav- 
ing 110 sons, or sons' suns, but one nidow, Baiubai, and two daugh- 
ters, Jamna, his daugUter by Rambai, and tSuraj, his daughter by 
an elder wife, who predeceased him. Rambai succeeded to all her 
husband's property as his sole surviving widow, and held it for her 
life, Sor^ died in Kambai's lifetime, leaving two sons. Held, that 
the daughters, as co-heiresses, took an estate in remainder, vested 
in interest on their father's death, and that such vested right on 
the death of one of them during the widow's lifetime passed by 
inheritance to her huub, who, upon the widow's death, became en- 
titled to enter into possession of their mother's moiety as her re- 
presentatives, Jamiyalram and Ultaviram v. Bai Jamita, 2 Bomb. 

u. a R. 10.* 

Uithila school.— But the right of daughters' sons ia not recognised 
by the Mithila school. The Vivada Chandra, the Vivada Ratna- 
kara, and Vivada Chintamani, authorities current there, do not 
enumerate daughters' sons amongst the series of heirs. 

Order of Succeuion. — If there be sons of more thau one daughter, 
they take per capita, and not as the sons' sons do, per ttirpet. Sir 
ThoiKtu Slrange states, that where such sons are numerous, when 
they do take, tJiey take per stirpes, and not per capita. But this 
authority supports a contrary view. Jagannatha there lays down 
the following rule ; — " Again, if daughters' sons be numerous, a 
distinction must be made. In that case, if there be two sons of 
one daughter, and three of another, five equal shares must be 
allotted i they should not first divide the estate in two parts, and 
afterwards allot one share to each son." 

This principle was maintained also in the case of Ramdhaun Sein 
V. Eitktnkiail Sein, 3 Svdr. D. A. R. 100, 1831, where it was de- 
termined that grandsons by different mothers claiming their mater- 
nal grandfather's property take per capita and not per stirpet, 
Mficn. 

Daughters' grandsons. — Daughters' grandsons are not in the line 
of heirs, Stm. Man. 

Daughters' daughters.— J/am a j Aim, Cora. H. L. 6, says, In 
the line of the daughters' male issue the descent stops with their 

* See Dbaarvations oq this caae in Oradii'i Hindu law of Inhtrilaner, p. 

278, 
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Boiis. It doos not extend to the female issue, 31. D. 27 of 62, 
Slra. Man. 

On failure of daughters' sons, among Soodras, illegitimate eons 
succeed, that is, to full sbarea. Half shares they are always 
entitled to, if there are legitimate sons' daughters, or sons of 
daughters, the illegitimate sons of Sudras get half shares. 

The question was raised, hut not decided, whether the interest 
of a daughter in the estate of her deceased father is of the same 
nature as that of n Tridow, 6 Moor^t In. Ap. 433. 

BucceBsion in desoending line stops witii daughter's Bon, — The 
Buccession in the descending line from the daughters does not pro- 
ceed beyond her son, the funeral cake stopping with him. It ia the 
daughter's son who is the giver of funeral oblation, not hii son, nor the 
daughter's daughter, for the funeral oblatiou ceases with him, Jim 
Vahana, which, Sir Tkmtag Strange aays, ia an answer to the claims 
of the son's sou, grounded on the property having belonged to his 
father. 

Daughter's Danghter. — According to the commentary of Balam 
Bhatta, the daughter's daughter inherits in default of daughter's 
sons. He grounds this opinion — for which, however, there is no 
authority in Vigjumeswara'a test — upon the analogy which this 
author has admitted in another case between the succession, to a 
woman's separate property, and the inheritance of the paternal 
estate, note to MUac. It has been held, that where two of four 
daughters died during the lifetime of their mother, and one of them 
left a daughter, who sued her aunt for a fourth of the property 
in right of her mother, there was no legal foundation for the 
claim, 3 S. D. A. R. 390 Bengal, 1819. Moreover, when there 
are daughters' eons, their right of succession is postponed, for it ia 
a right deduction that the succession of the daughters' son is next 
after the daughter, Jim. Vahana, so that he cornea in after the other 
daughters of the deceased. 

Where one of several daughters who snooeeded as maiden dies, 
leaving sons and Bistera. — If owe of several daughters who had as 
maideus succeeded to their father's property die, leaving sous and 
sisters, and aiatera" sons, then, according to the law of Bengal, the 
sons alone take the share to which their mother was entitled, to the 
exclusion of the sisters and the sisters' sons. 

In conformity with this doctrine it was held, that property in- 
herited by a daughter goes at her death to her son or grandson, to 
the exclusion of her sister and her sister's son, 2 S. D. A. 26. 

Where one of several d&nghters who had as married women 
snoceeded dies, leaving sons, sisters, and sisters' sons. — If one of 
several daughters, who had as married women succeeded their 
father, die, leaving sons, sisters, or sisters' sons, according to the 
same law the sisters exclude the sons ; and if there be no sister, the 
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propert}- wiU be equally abared by ber sons and her sisters' t 
Thia diatinction seeina to prevail in Bengal only. 

On iailure of daughter's issue estate reverts to father's heirs. — 
This ifi a. moot point, nbether on failure of issue the inheritance so 
deacending on the daughter goes, like her atridhana, to ber husband 
aiirviviug her, or to those who would have succeeded, had it never 
Tested in sucb daughter 1 

Jim, Valtana saya. If a maiden daughter, in whom the succession 
has veeted, and who baa been afterwards married, die, without bear- 
ing issue, the estate which wiia hera becomes the property of those 
persons, a m.-irried daughter, or others who would regnlaily succeed 
if there were no [uumarried] daughter in whom the inheritance 
vested, and in like manner succeed on her demise after it has bo 
vested ia her (see 1 Mori. Dig. 319). It does not become the 
property of ber husband, or other heirs, for that [text which is 
declaratory of the right of husband and the rest] ia relative to a 
woman's peculiar property (stridhana). Since it has been shown, 
that on the decease of the- widow, in whom the succession had 
vested, the legal heirs of the former owner, nho would regularly in- 
herit liis jiroperty, if there were no widow, in whom the succession 
vested — namely, the daughters — and the rest, succeed to the wealth 
— therefore the same rule concerning the succession of the former 
possessor's nest hehrs is inferred, d fortiori, in the case of the 
daughter and grandson, whose pretensions are inferior to the wife's 
(see Daj/a Krama Sangraha), so that if the daughter die without 
issue her father's next heirs succeed. See iStridluina. 



Property OKenJi — Mother — Father — Mother restricted in alienation 
— Where father had other vnve» — Brotkera divided^Sisten not 
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— Dattcing-girl — Proititulion — Its gains recognised — Samoni- 
dacas — Lands endowed for religious purposes — W/tat law governs 
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partia who migrate from one dittrict to another where a c^ifferent 
tehool of law prevails— Caranese late — Aliya SatUana — Division 
of family property — Malabar — Castes folloising the Marooma- 
iatayam rtile — United females— Svacetsion asKartiaven — No right 
to partition — Tke priiieiple of partition— Alienation — Property 
assigned by Naya female* — Judgment against Kamaven — Charges 
on property — Self-acquired property — Widowhood — Management 
by females — Maintenance — Account from Kamaven. — Snecfssion 
to management — Anandraven'a right to mainlenatice. 

Property ascends, — In default of issue in the descending line, 
the inheritance ascends, the property passing to the parents. But 
a difference of opinion lias prevailed in the Tarious schools as to 
vbiclt pafe&t should take the precedence. Some give the preference 
to the father, some to the mother, and some to both jointly. The 
father inherits according to the Bengal school. 

Mother— Father. — But the mother succeeds to the exclusion of 
the father, according to the other schools. Jim. Vahana (and other 
authorities iii Bengal) says that iii the term pitru, "both parents" 
(contained in the text of Yajnavalchya), " the priority of the father 
is indicated, for the father is first suggested by the radical term 
pilri, and afterwards the mother is inferred from the dual number, 
by assuming that one term of two which composed the phrase is 
retained." But both the Benares and Mithila schools prefer the 
mother to the father. The 3IilacsAara founds its preference of the 
mother on the use of the term matapitru (mother and fatter), rather 
than that of pitara (parents), and arguing thence, according to 
Hindu logic, that the omission of the one, and the retention of the 
other, show the intention to be to give the mother the preference. 
In the Mitacshara, reliance is placed on the propinquity of the 
mother to the son ; it is there said, " Therefore, since the mother 
IB the nearest of the two parents, it is most fit that she should take 
the estate.'' 

But on failure of her the father is successor to the property, 
according to the same school. 

The commentator Balam Mhy-Ua is of opinion that the father 
should inherit first, and afterwards the mother, upon the analogy 
of more distant kindred, where the paternal line has invariably the 
preference before the maternal kindred, and upon the authority of 
several express passages of law. 

Nanda J'andiia, author of commentaries on the Mitaeskara and 
on the institutes of Vishnu, had before maintained the same opinion. 
But the elder commentator of the Mitacshara, Fisvesvara, has in 
this instance followed the test of bis author in his own treatise, 
entitled Mdddna Parijala (honey flower), and has supported Vignan- 
etwara's argument both there and in his commentary, named 
Suhoudhini. 
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Srikara maintains that the father and mother inherit together, 
and the great majority of writers of eminence (as Apararka and 
Kalamakara, and the authors of the Smriti ChandrUca, Madana- 
rattia, Vyavahara Mayukha, Ac) give the father the preference. 
Jimuta Vahana and Raghunandaim have adopted this doctrine. But 
Vaehetpati Miara, on the contrary, concurs with the Mitaahara in 
placing the mother before the father, being gnided by an erroneous 
reading of the test of Visknu, as is remarked in the Vtramitrodaya. 
The author of the latter work proposes to reconcile these contra- 
dictions by a personal distinction. If the mother be individually 
more venerable* than the father, she inherits ; if she be leas, bo the 
father takes the inheritance. But this ia very fanciful. 

Others again exclude the father altogether, and on failore of the 
mother pasa the inheritance to the paternal grandmother, aa the 
aurer means of preserving the property in the same tribe, upon the 
ground that the father succeeding, the estate becomes a paternal 
one, and as such may devolve, aa well on sons belonging to a mixed 
class, as on iaane by a wife of his own, whereas if taken by the 
grandmother it descends as a maternal one to persons of the same 
class only, viz., to her daughters and their repreaentatives, Dharei- 
vara, Mttae. But the force of this argument ceased ever since 
marriages with women of inferior classes became illegal. 

Assuming the father to take first, in default of him the mother 
takes. Her interest, however, is not absolute, and is of a nature 
similar to that of a widow. Bat this rule seems to be more than 
doubtful 

la a case of property which had devolved upon a mother by the 
decease of her son, the law officers of the S. D. A. held thai the 
rules concerning property devolving on a widow equally affect pro- 
perty devolving on a mother. On her death the property devolves 
on the heirs of her sons, and not on her heirs. But vide, with. 
reference to the Madras school. 

Although JapannatAa admits the point to be uncertain, yet it is 
evident that the bias of his judgment was in favour of the father, 
upon the ground of his comparative efficacy in performing obsequies 
io the deceased, arguing by analogy to the ground of preference to 
the son of a daughter, who succeeds as well to both parents as to 
tJie brother, Jim. Vahana. 

Of a eon dying childless and leaving no widow. Menu, according 
to the gloss of Coollooea Bkutia, says that the father and mother 
shall take the estate. This, according to Hindu reasoning, estab- 
lishes ia the father the right of prior enjoyment. Other v * 
the same text, omitting the father, have been & 
the father dead, Mitac., Jim. Vahana, Menu. 

Amidst all these conflicting authorities. Sir Tkomat Strange a* 

■ Ab to tha preominence of the rootlier, seo the Virada CAangarTUtr^ 
Ifemt, Vycaa, tha Pimtnai. 
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Reason ought to decide bet'ween the contending views, with Jagan- 
natha, in favour of the father, upon the principle that " if two testa 
differ, reason, or that which it best supports, must in practice pre- 
vail, when the reason of the law can be shown." 

That the father takes first is the doctrine of the Beagal school, 
foimded on Vishnu and Menu, resting the subsequent title of tho 
mother on her claims of baring borne the deceased, and nursed him 
in his infancy. 

Mother restricted in alieoatioa. — In whatever order the natural 
mother inherits, she is, like the widow, taking as such, restricted 
from aUenating the estate, unless for necessary subsistence, or for 
pious purposes bencticial to the deceased, and for this only to & 
very limited extent. 

Where the fatfaer had other wires. — Should the father of the 
person to be traced from have had other wives besides the mother 
of the individual, they do not inherit. The property passes esclu- 
sively to the individual's mother. 

It is said in Stra., that step-mothers are excluded, but the 
Hindu law authoritiea he has referred to do not sijpport him. It 
has, however, been held that a step-mother cannot take by inherif- 
ance from her step-son. Lalla Jotee Lall v. Mvsat Dooranee Koaer, 
1 W. R. 173 CaL sp. no. 

Brothers divided, — If the faXher be dead, brothers share the 
estate,* according to jtfmw. Of him who leaves no son, 'Ca^fa&er 
shall take the inheritance. Menu. Maai. says. In default of father 
and mother, brothers inherit 

Sisters not incltided. — Nanda Pandita and Balam Bhutta con- 
aider this as intending brothers and sisters, in the same manner in 
which " parents" have been explained mother and father, and, con- 
formably vrith a rule of grammar, they give the inheritance to the 
brother first, and in his default to the sister. This opinion is con- 
troverted by Kamalakara, and by the author of Vyavahara Mayvkha, 
Mitae, 8isters are not eniunerated in the order of heirs. 

Otder of Bnccesiion amongst brothers. — Those that are of the 
vrhole blood take the inheritance in the first instance, under the text 
of Menu : " To the nearest sapinda the inheritance next belongs." 
Since those of the half blood are remote, through the difference of 
the mothers, Mitac, and take only on failure, or in default of the 
whole brothers. If there be no uterine (or whole brothers), those 
by a different mother inherit the estate, Jim. Vahana. 

Maen. says, The order of succession Is, first, the united brothers 
of the whole blood; second, the divided brothers of the whole 
blood ; third, the united brothers of the half-blood ; fourth, the 
divided brothers of the halt-blood, A divided brother of the whole 
blood takes in preference to n divided one of the half-blood. 

This order of succession supposes that the deceased had only 
• See "Sister," »n/ra. 
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uterine or half-brothers, and that they were all united, o 
rated ; but if a man die, having a uterine brother separated, i 
half-brother associated or re-united, these two will inherit tl 
perty in equal shares. 

Assuming the mother to have succeeded the father, on her death 
the property devolyes on the brother, for Vishnu, who declares 
that " if the father be dead, it appertains to the mother," proceeds 
to say, "on failure of her it goes to the brothers,"* and here the 
pronoun refers to the mother. It appears, also, from the passage of 
Yajnavalehya, "both parents, brothers likewise," that the brother's 
succession takes place in the case of the death of both parents, Jim. 
Vahuna. On the death of the mother the residue of tiie estate de- 
volves on the brother as next heir, in the order of succession ; and 
not like a woman's peculiar property on her son and daughter, for 
it is the case of an estate devolving on a woman, Jim. Vahana, 
Chitdamani. 

Siridhana, or women's peculiar property, being the mother's, 
descends on her death to her daughters. 

Sir Thomas grange says, But if the property was not stridhana, 
but was inlerited by her from her sou, it passes in Bengal to Au 
heirs, and not to hers, Jim. Vahanq, who on failure of a son of the 
owner, or on failure of widow, or of a daughter, or of parents, are his 
brother or brothers. + 

Title rests on funeral benefits. — The title of the brother, as in 
other instances, rests on the benefits he confers by the offer of obla- 
tions in which the deceased owner of the property participates, and 
in presenting others which the deceased was bound to offer, and in 
this respect occupying his place, Jim. Vahana. 

The uterine brother takes first, for he presents oblations to six 
ancestors, which the deceased was bound to offer, and three oblations 
in which he participates, while the half-brother presents none to 
ancestors. 

But as he presents three, in which the deceased participates, he 
is therefore superior to the nephew, who accordingly, though son of 
a. uterine brother, is postponed in the succession to his uncle of the 
half-blood, Jim. FoAantt— a preference, nevertheless, that haa been 
censured. 

It has been suggested that tiie succession differs where the pro- 
perty has been inherited, and where it has been acquired by the 
deceased ; but this has not been established. 

Be-nnited brothers. — When brothers separate and afterwards re- 
unite, and then again separate, should any share have lapsed by 

•That Is, tie brolhera of hiw tLrough whom ihe Bucoeeded — that i», her 
■on. TbLs t«it must refer to a divided family ; for if uoited, the iDbaritanca 
must puB direct to the brothers, and cat to the motbei, 

t TliiH, of course, asaumea a gepHralion, for if a son had united brothen, tha 
property could uat have deTolved upon the motLer. 
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death, Jso., daring the state of re-onion, such share goes in equal 
parts to the re-united brothers of the whole blood and the sisters of 
tte whole blood. Failing brothers of the whole blood, it goes to 
re-united brothers of the balf-blood, and slaters of the same mother, 
to all in equal shares, Milac. 

Although in the succession to the estate of a grandfather the right 
of representation exists — that is to say, the son of a deceased son 
inherits with his uncle — yet where the property cornea to the brother 
after the death of Ms brother's widow, the son of another brother, 
who died during the life of the widow, has no right to claim a share 
of the inheritance, because during the life of his widow the father 
of the son had not even an inchoate right to the property. It had 
never appertained to him, 

In the case of Radraehuttdra CItoiedki v. Samhku Chandra 
Chowdhri, 3 S. D. A. B. 106, a question arose ss to the relative 
rights of a brother and a brother's son to succeed on the death of a 
widow to property which had devolved on her at the death of her 
husband, they being the next heira. In the succesaion to the estate 
of a grandfather the right of representation undoubtedly exiata; that 
is to say, the son of a deceased son inherits together with his uncle. 
Not so in the case of property left by a brotlier, the brother's son 
being enumerated in the order of heirs to a childless person's estate 
after the brother, and entitled to succeed only in default of the latter. 
In the case in question the deceased left two brothers and a widow; 
the widow succeeding, one of the brothers died during her life, 
leaving a son; on her death this son claimed to inherit together with 
hia uncle. The opinion of the pandits in favour of the justice of 
his claim was based upon the fallacious supposition, that on the 
death of the first brother the right of inheritance of his other two 
Burriving brothers immediately ace rned, and that the dormant right 
of the brother who died subsequently was transmitted to hia son ; 
whereas, in point of law, during the life of the widow neither brother 
bad even an inchoate right to the property, and as it had not vested 
in them, the one who died could not have transmitted to his son a 
right which never appertained to himself. This doctrine was sup- 
ported in Musit. Jifinani Dibia v. Ramjoy Chowdhri, 3 S. D. A. 289. 

Brothers' sons or nephews. — In default of brothers, their line 
having been exhausted, their sons inherit, FtsAnw, Jim. Vahana, 
Mitac, Daya Krama Sangrnha. In the same order, as to division 
and union, the whole being preferred to the half-blood, Jim. Fahana, 
Daya Krama Sangraha. As the nephew of the half-blood confers 
less benefits compared with the brother's son of the whole blood, 
since the mother and grandmother of the deceased owner do not 
participate in the oblations presented by the nephew of the half- 
blood to the father and grandfather of such deceased owner, {Jivi. 
Vahana, Mitac., Daya Krama Sangraha), so the united succeed 
before the divided. 
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In case uf competition between brothers and nephew: 
nephews have no titie to the suDceaaion, for their right of iuheritancQ 
ia declared to be on failure of brothers [both parents, brothers like- 
wise, and their sons], Afiiac However, when a brother has died 
leaving Ho male issue (nor other near heir), and the estate has conse- 
quently devolved on hia brothers indifferently, if any one of them'die 
before a partition of hia brother's estate takes place, his eons do in 
that case acquire a title through their father, and it ia fit therefore 
that a share should be allotted to them iu their father's right at a 
subsequent distribution of the property between the'ui and the sur- 
viving brothers. 

The Bonlesa widow of an undivided brother caaaot separata 
aiid,take his share, nor can the daughter of a former wife take 
her father's share. — Where three undivided brothers lived and ate 
together with the mother, but traded separately, but two of the 
brothers died, one leaving a widow and a daughter by a former 
wife, the other a widow and two sons, it was held that the brothers 
and desccitdaots of the two deceased could not be considered as a 
divided family, and the widow and her sons will be permitted to 
possess their father's share j but the widow of the other brother 
cannot be permitted to separate and take her husband's share ; nor 
has the daughter by a former wife any right to separate and take 
her father's share because he died without previous separation and 
leaving no son ; the other members of the family are, however, 
bound to maintain the widow and daughter, 3It. Jiqj Kootitour v. 
Ml. Dkun Koonwur, 1 Btytr. 207. 

But with regnrd to succession of brothers' sons there is this 
peculiarity, that if a brother's Bon, whose father died previously to 
the devolution of the property, chiim jwe representationit, they take 
per itirpet with their unde, being in that case grandsons inheriting 
with a sou ; but when the succession devolves on the brother's sons 
alone as nephews, they take per capita as daughters' sons do. In 
the5«6oMrfAi«iitis stated that the succession cannot under any cir- 
cumstances take place per capita. But this opinion is rejected. 

He maintains, also, that daughters of brothers inherit. In this opin- 
ion be is joined by Narada Pandita, but the doctrine is also rejected. 

Sir Tkomaa Strange says, That, unlike sons of daughters they take 
per capita, not claimingywre rejireieniationis, as if their fathers had 
had a vestedinterest in their brothers' property before their decease ; 
whereas the right only vested in them by the demise of the owner, 
their fathers being at the time dead. 

Elbfrliitg, p, 78, says, In default of brothers, brothers' sons 
succeed in the same order as brothers ; Vishtu, Daya Krama 
Sangraha, Daya Bhaga, Mitac. They take according to numbers," 

r fttthar, but in 
it alio be squill. 



and not by representation as grandsons. Brothers' sons are totally 
excluded by the existence of brothers, but when a brother has once 
succeeded, his share deTolvea ol course, on hia death, on kis sons, 
ajid Dot on his surviving brothers, even though he happens to die 
before s partition of the estate takes place, Mitac. 

Amongst brothers' sons, associated and una^sociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brothers' sons, Daj/a Krama Sangraha. In like manner, in the case 
of associated and unaasociated brothers' sons, all of the half-blood, 
the succession devolves on the associated brothers of the half-blood, 
Daya. Krama SangmJia. 

But if the son of tbe whole brother were unossociated, and the 
son of the half-brother aasociated, then they both inherit together. 

Where, however, two nephews were either associated or unas- 
Bociated with the deceased, one of the whole, the other of the half- 
blood, then in both instances the succession devolves on the nephew 
of the whole blood. 

The sons of brothers who have demised before the property falJa 
in, do not succeed while there are surviving brothers to take the 
inheritance. 

firothers' graudBons. — Brothers' gracdsons are not in the direct 
line of heirs ; but Mi- Justice Strange says they come in ulteriorly 
as more remote sapindai. 

Neptiews' sons or grand-neplieWB. — Nephews' sons or grand- 
nephews nest take in the same order, and in the same manner as 
nephews. But with them the successiun in the male line from the 
fatber direct stops. 

In default of brothers' sons, their grandsons inherit in ttie same 
order," according to the law as current iu Bengal But the law of 
Benares, Mithila, and other provinces, does not enumerate the 
brother's grandson in the order of heirs, but assigns to the paternal 
grandmother the place next to the brother's sou, Mitac. 

The brother's great-grandson, though a lineal descendant of the 
owner's father, is excluded by the paternal uncle, for he is not a 
giver of oblations, since he is distant in the fifth degree. Thus 
Menu says, " To three, must oblations of water be made ; to three, 
must obUtions of food be presented ; the fourth in descent is the 
giver of these offerings, but the fifth has no concern with them," 
Menu, by this passage the fifth in descent is debarred, JiTn. Vahana, 
Daya Krama Sangralia. 

Brothers' danghtera. — Brothers' daughters do not inherit. 

Daughter-in-law does not succeed to her mother-in-law, being 
excluded equally with siatera and sisters' aona, 

* No re-unioD, aiter BeporELtioii, can take plice with a grandson's brother. 
Re-union can take pUoe only witli tlia followiug relatiooa : — The fatbar, the 
brother, and pstertiBl uncle, Srikaipali, cited in Jim. Vallana, eh. ii. ■. i. 
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Snocetiion in united familr. — Wliere brotliera are united, 1 
succession differs in some respects from that which prevails 
they are divided. The estimated share of each brother vest 
cessively in his sons, sons' sons, and sons' grandsons, as in th< 
of individual property. Failing these, however, the next in the lino 
of succession are the surviving brothers, amongst whom the lapsed 
share vests equally. The great-great -grand sou of the deceased 
brother would not take it, unless kept open for him by the survival 
of hia father, or grandfather. From the brothers the lapsed share 
■would vest in their male issue, as far as the great-grandson. After 
that it would pass to the widow of the last survivor of any of 

Widow. — The widow of these previously demised would not 
participate. When there may be male issue of the undivided 
brothers, it passes from one cousin toaaother to the remotest degree 
while united, and on all these failing, then to the widow of the lust 
survivor. It finally goes to divided relatives in their order. 

A., one of four brothers in joint-possession of ancestral property, 
separates himself in food, worship, and estate, leaving bis three 
brothers jointly possessed of their undivided three-fourth shareB. A. 
dies unasaociated, leaving a. son and heir, B. The three brothers 
continue, and die associated, two without heirs, and the third 
leaving a son and heir, C. B. has no claim to any part of the un- 
divided three-fourth shares as agaiast C, who takes the vhole 
absolutely, Jaudubchunder (fkose v. Bunodbe/iai-rif Ghote, Hffde'i 
Bens. S. a R., 1866, p. 2U. 

Distant undivided relatives take before the widow. 

Where there are two brothers who have not divided, and they 
die in succession without male issue, each leaving a widow, the 
widow of the last survivor alone inherits ; this is, because on the 
decease of the brother who first died, the entire property vested in 
the surviving brother, and so passed on to his widow. Where one 
of two undivided brothers dies, leaving a daughter, she does not 
succeed ; the property passes on to the surviving brother and his 

Dangttter'a son. — The succession in the male line from the father 
direct, having stopped with the nephews and grand-nephews, failing 
heirs of the father, down to the great-grandson, the succession de- 
volves on his daughter's son, in preference to the uncle of the de- 
ceased, in like manner as it descends to the owner's daughter's son 
on failure of the male issue, in preference to the brother, Jira. 
Vakana, Daya Krama Sanffni/ia. 

The succession of the grandfather's and great-grandfather's lineal 
descendants, including the daughter's son, must be understood in k 
similar manner, according to the proximity of the funeral offering. 
Since the reason stated in the text, " For even the son of a 
daughter delivers him in the next world, like the son of a son." 
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Menu, ix. § 139, is eqimllj applicable, and bis futher'a or grand- 
fatber's daugbter's son transports bis inanea oyer tbe abyss by offer- 
ing oblationa of wbicb he may partake, Jim. Vdhana. 

Accordingly, Menu baa not separately propounded tbeir right of 
inheritance, for they are comprehended under the two paaaages, 
" To three must libations of water be made," 4c., and " to tbe 
nearest kinsman (sapinda) tbe inheritance next belongs," Menu. 
Yajnavalchya likewise uses the terms gentilea or kinsmen (gotraja) 
for the purpose of indicating the right of inheritance of the father's 
and grandfather's daughter's son, as springing from tbe same line 
in the relative order of the foneral oblation, and for the further pur- 
pose of excluding females related as aapindas, since these also spring 
from the same line, Jim. Fa/iana. 

Sister. — The general principle is that females are incompetent 
to inherit. Tbe sister, therefore, being no ofierer of oblations, is 
excluded from the heritage. But the right of succession of the 
widow, and certain others — viz., the daughter, tbe mother, and the 
paternal grandmother, is reserved by express texts without any 
contradiction to this maxim, Jito. Va/tana, and notes. 

Bombay. — According to the law of inheritance prevailing in 
Bombay, sisters succeed to the estate of their deceased brother, if 
the estate had been separately acquired by their father in preference 
to their father's brothers' sons, Vinai/ak Anandrow v. Luxumeehaee, 
9 Motrre's In. Ap. S38 ; 1 Bomb. H. C. B. 117. 

Sister's aon.— In default of brother's grandsons, the sister's son 
inherits in Bengal, Jim. VaJuma, but not in tbe provinces which 
follow the Mitacahara ; Rajckwuler v. Goculchund, 1 Jieng. R. 46, 
ante, 180S ; 1 Mori. Big. 327 ; Doe d. KuUammah v. Kuppu 
FUlai, 1 Mad. U. C. R. 90, affirming R. A., No. 33 of 1858; 
M. 8. D., 1858, pp. 209, 211, S. A., No. 84 of 1860 ; M. S. D., 
p. 245, 1860. In FAherling's Treatise on Inheritance, § 178, &c., it 
is laid down that sons of different sisters take according to the 
numbers bom, as well as unborn, and even uubegotten, at tbe time 
of their uncle's death, Bijia Dehy v. Unvapooma Deby, 1 S. D. A. 
162; M. Solookhunav. Ramdolal Fande, ib. 324. Elberliwj is a 
Bengal writer, but discusses the authorities of the Benares school as 
well. At the close of § 178, be says, that according to the schools 
of Benares and Miihila, the sister's sons are excladed, as they be- 
long to a different family. 

In the Southern India schools the paternal grandmother is ranked 
next to the brother's son, and the sister's son also is excluded from 
the enumerated heirs, Rt^achunder Narrain v, Goeulchwnder Goh. 
1 8. D. A. R. 43, 'The suit was there brought by a sister's son, 
against the paternal uncle's son, for tbe recovery of land in Bengal, 
the estate of a deceased Hindu. The Court held that, according 
to Bengal law, the plauitiff was heir ; according to the MUhiJa law, 
the defendant. 
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iiitaining that as 
F the half blood ; 
ere should be no 

I have msuAe 
68, or sisters' 
* of heirs, 



The writers in the Bengal schocl differ aa to I 
slon between the whole and htilf blood, some i 
nterine'a sister's son excludes the son of a, sister 
but according to the most approved authorities 
distinction. 

Nieces, or sisters' dftttghter. — The observations ^ 
with reference to a sister apply to the claims of nii 
daughters, who are nowhere enumerated in the o 
altboDgh Ifanda PamliXa and Balaam BlvaUa maintain that daugh- 
ters also of sisters have a right of inheritance, an opinion which has 
been refuted. On a question as to whom does the land of a Hindu 
woman descend, she having left her surviving two nieces and a 
grandson of a thirJ, the pundit answered, As between the grandson 
of a deceased niece, and the siirviviug sisters, the grandson succeeds. 
The two surviving their sister can have no claim, having no issue. 
It ia held in the Stnriti Sindkeeva, in the chap, of Jim. Vakana 
treating on woman's property, that a female, having no igsue, shall 
never succeed to land ; the same is repeated in the Smriti Chan- 
drika, Saraaimti VUma, and VerderajyiiJi. Upon which Mr SuiAer- 
land remarks, that he regards the opinion as very inaccurate. See 
the erroneous doctrine that women inherit only through having 
male issue, controverted in the Mitaedtara, ch. ii. a. i. Here the 
right of the grandson to succeed can only be through his grand- 
mother ; therefore he can have no right to a larger share than that 
to which she would have been entitled. In fact, however, I think 
he has no right to any share. The doctrine of representation does 
not apply to the case of succession to the estate of an aunt, or great- 
grandaunt, and the right of his grandmother had never vested. It 
is worthy of consideration whether either of the three sisters could 
have any right at all to succeed to the estate of their deceased aunt. 
In the series of heirs the niece is nowhere enumerated ; arid iny 
pundit agrees with me that the estate would escheat rather than 
descend to nieces, and a fortiori to the grandson of a niece 

Saooessioa after listerB' sons. — In the Bengal school the suc- 
cession, after the sister's son, according to Dai/a Krama Sangraha, 
and Maen., passes to the — 

Brother's daughter's son.* 

Paternal grandfather. 
„ grandmother. 

„ grandson. 

„ grandfather's daughter's son. 

* Jagannatha ao-ye, tliat " the sod oi a son'e, and of ■ grsBdwm'a daughter, 
and the BOn of a bralher'B, nnd of a nephew's daughter, and bo forth, ctsim 
■uooeBnon in the order of proiimity before the niataroal grdndfather.". But 
this opinion ia not supported by an; authority. 
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Paternal uncle's daugiiter'a son. 

„ great-grandfather. 

,, „ grandmother. 

„ „ grandfather's brother. 

„ „ grandfather's sua. 

,, ,, grandfather's grandson, 

„ „ great-grandfather'a daughters' Hon. 

,, ,, „ grandfather's brother's daughter's son. 

On failure of the foregoing, the inheritance passes iu the maternal 
line to the— 

Maternal grandfather.* 

„ daughter's son, 
,, great-grandfather. 
„ great-grandfather's son. 
,, great-grandfather's grandson, 
„ great-grandson and daughter's son. 
„ great-great-grandfather. 
„ great-great-grandfather's son. 
„ great -great-grandfather's grandson. 
,, great-great-grandfather's great-grandson and daughter's 
son. 
Bsmote kindred — Sakolyas. — In default of aU these, the pro- 
perty goes to the remote kindred in the descending and ascending 
line, as far as the fourteenth in degree, then to the— 
Spiritual preceptor. 
The pupil. 

The fellow- student ;t those bearing the same name ; those de- 
scended from the same patriarch. 

Brahmins learned in the vedaa or holy books ; and, lastly, the 
king, by escheat, with the eiception of Brahmin's property, which 
must be distributed among other Brahmins ; but see 8 Moore's In. 
Ap. 500, where it has been held that a Brahmin's estate is also 
liable to escheat. 

Even amongst the Bengal writers this order of succession does 
not generally prevail, STikri^ina Tarkalankara, in his commen- 
tary on the Daya Bhaga, after the sisters' sous places the paternal 
uncle of the whole blood, the paternal uncle of the half blood, the 
son of the paternal uncle of the whole blood, the son of the paternal 
uncie of the half blood, their grandsons auccessively — 
The paternal grandfather's daughter's son. 
„ grandfather. 
„ grandmother. 

• See Doto on preyiouB page. 

t A fel low-he na it is beir to na ancborite, iiii pupil to ao sscetiF, aud Lia 
preceptor to a profesaecl atuden - - - - _ . _ _ 
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Tlje paternal grandfather's whuie brotlier. 

„ ,, half-brother. 

their sons and 

grandsons successively. 

„ great-grandfather's daughter's son. 

The SapiTtdai ; the maternal uncle aud tbe rcHt, who present ob4 

lations which the deceased was bound to offer. 

The mother's sister's son. 

The maternal uucle's eons aud graiidgons- 

The grandson of the aon'a son, aud other descendants tot thra 

generations in successiuu. 

The ofbpriiig of the paternal grandfather's grandfather, and o' 
ancestors for three generatioiis. 

Safiuztwdatas, these connected by obsequial offerings of water. 
In the VividaiiaBoeftu, a digest compiled by the order of 
Hastings,* Fivadasararwiva and Fividab/ivngantava, a digest o 
piled at the request of Sir W. Jones by Jagannatha, and x, 
cited as ths Digest, the series of heirs are thus enumerated :— 
the Slater's sons — 
The grandfather. 
The grandmother. 
The uncle. 
The uncle's son. 

„ grandson. 
„ great-grandson. 
Grandfather's daughter's sou. 
Great-grand father. 
Great-grand mother. 

„ „ great-grandson and daughter's si 

Maternal grandfather. 
„ uncle. 

„ „ his son. 

„ „ grandson. 

The deceased's grandson's grandson (in the male iesue^ 
Mia great-grandson and his 
Gieat-great-grandson. 
Then the ascending line succeed. 
The paternal gnsat-graud&ther's father. 

„ „ son, grandson, and great-grande 

Jagaxnalha asugns a place next to the maternal uncle's grandaoii, 

to the niatenud great-grandfather, and the matenia] gnat-great- 

grandfaths' and their descendants. Me also is of opinion tfaat of 

the male descendants of the i>ateTiial grandfather and great-grand^ 
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father, thoae related by the whole blood should exclude those of the 
half bloud 

All these authorities concur in the order of enumeration, as far as 
the sister's son. Mr Colebrooke saya. Where there ia any difference 
of opinion, reliance may with safety be placed on the Daya Kraiaa 
Sangraha of Srikriiktia. 

The works to which we have referred are of the greatest authority 
in Bengal. Differences of opinion jjreyail amongst writers of less 
note, but it ia unnecessary to refer to them more particularly, 1 
Maai. F. H. L. 31. 

Spiritual Preceptor. — In default of ail relatives, property vest- 
ing in a male will pass to the acharyar, or spiritual preceptor, the 
pupil, fellow-student in theology ; learned Brahmins ; and, lastly, 
always excepting the property of Brahmins, the estate escheats ta 
the Crown, M^ac. and infra. See ante. Property vesting in a 
female, except in the instance of Brahmins' escheats, in default of 
relatives, Stra. Man. § 358. 

Property Testing in a Brahmin, whether male or female, on 
failure of relatives, should go to any learned or venerable priest, and 
then to any pure Brahmin, Menu, Narada, Mitae. The Privy 
Council, however, have determined that it escheats to the Crown aa 
any other property, Golieetor of Masulipatam v. Cavaly Veacata Na- 
rainapak, 8 Moor^t In. Ap. 500. 

The Crown would now therefore undoubtedly claim the property 
in supersession of the teacher, &c., and their rights ; for, such a rule 
seems to be merely directory, and comes under a principle which 
our Courts cannot carry out or adjudicate upon, as being too inde- 
finite in its nature, and incapable of being carried out universally. 
Even a much clearer rule, that the Crown could not take the pro- 
perty of Brahmins, has been overruled by the Judicial Committee of 
the Privy Council on the ground^ — 

1. That even Hindu law does not say that the King cannot take 
the property, but merely saya it would be a great sin if he kept it, 
his duty being to bestow it upon the virtuous Brahmins. 

2. Escheats are not governed by Hindu law, for rights attaching 
to property are dependent on the religion and law of the person 
holding it. Property without an owner cannot be governed by the 
law of the last holders, and there being no other holder, the law of 
the person taking it governs the whole question. 

Benares, — According to the law aa prevailing in Benares, in de- 
fault of the son and son's son and grandstm, the widow (supposing 
the husband'fl estate to have been distinct and separate) succeeds to 
the property under the limited tenure above specified. But if her 
husband's estate were joint, and held in co-jiarcenery, she ia only 
entitled to miuntenance. 

Tn default of the widow, the maiden daughter inherits. In her 
default, the married indigent daughter. In her default, the married 
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wealthy daughter. Thea the daughter's auu. But the Vivadaeh- ' 
andra, Vivadaralaaakara, and the Vivadachinlamani, authorities 
which are carrent in Mithila, do not enumerate the daughter's aons 
amongst the series of heirs. The mother ranks next in the order 
of succession. Balaam Bhutto gives the inheritance to the father 
first ; so Nanda PandUa j so Apararka, Kamaiakara, author of 
Vivadatandava ; the authors of the Smriti Chandrika, Madanar- 
atna, Vyavahara Mayukka, Vivada Chaiuirika., Ratnakara ; and 
the authorities current in Benaj^s prefer the father. 

In default of the father, brothers of the whole blood succeed, 
and in default, those of the half blood. In their default, sons in- 
herit successively. 

The paternal grandmother. 
„ grandfather. 

Paternal uncle of the whole — of the half blood, — their sons in 



Patei 



nal great-grandmother, 
great-grandfather, 
eon and grandson successively, 
great-grandfather's mother. 



brother. 

brother's son. 
order to the seventh degree, which in- 
er in the order of ascent than the heirs 



Sapindss. — In the 

eludes only one degrei 
above enumerated. 

SamanodacaE. — In default of sapindas, aamanodacas succeed. 
These include the above enumerated heirs in the same order, as for 
as the fourteenth in degree." 

In default of the aamanodacas, the Bundhus or cognates succeed. 
These kindred are uf three descriptions ; personal, paternal, and 
uiaterual. The persunal kindred ate the sons of his own father's 
sister ; the sons of his own mother's eisters, and the sous of his own 
maternal uucla The paternal kindred are, sous of his father's 
paternal aunt, the sons of his father's maternal aunt, and the sons 
of his father's maternal uncle. The maternal kindred are, the sous 
of his mother's paternal aunt, the sons of his mother's maternal 
aunt, and the sons of his mother's maternal unclat 

In default of them, the acharya or spiritual preceptor, the pupiJ, 

* The tenn Qoiraja, or Qentilea, baa been define<1 to signify upiadaa and 
•amuiodacu bj ^o^un Bhutla, and in the Subuudhini, &o. 

t S«B M'Uae. In tbta series no prciviaion sppears to be made for tb« ma- 
ternal rolfttioQB iu the aaoending lino ; but Vacheiputimirra, in tbe Virida 
Chintamani, uaigna to the inatemal uncle and the rest a pince in the erder o( 
mcoeanioD next to the samaQodacaa ; and MUramiira, in Viratnilroda^, ex- 
presaos his opinion that, aa the matefQal unulea' hjd inher jti, bA bimHelf ahould 
bi beld to hava th« same rigbt b; analog;, 



INBEEITAHCE OR SUCCESSION. 183 

fellow-Btudeut in theology, [earned Erahmina, and lastly the estate 
Mcheata to the crown. 

Uitmia. — The order of inheritance in Mithila corresponda with 
the above. In Gungadutt Jha v. Sreenaraiit, and Miisil. Leelawutee, 
3 S. D. A. Ji. 11, it was held that, according to the Mithila law, 
claimants of succession, aa far aa the seventh (gapindas), and even 
the fourteenth in descent {samanodacaa) in the male line from a 
common ancestor, are preferable to the couein by the mother's side 
of the deceased proprietor, i.e., his mother's sister's son. Had the 
case been decided according to the Bengal law, the mother's sister's 
son would have succeeded, he taking between the sapindas and 
samaitodacas ; for it was there held that the BOa of a maternal uncle 
(who i^ also a buTidka) takes the inheritance before the lineal 
descendants from a common ancestor, beyond the third in ascent, 
Rschoorun Mohapater v. Amind Lai Khan, 2 S. D. A, 35. 

Bombay. — There is a considerable difference between the above 
order of inheritance and that current in the \Vest of India, In the 
Vyavahara Mayukka, the heirs after the mother are thus enu- 
merated : — 

The brother of the whole blood. 

Son. 

Paternal grandmother. 

Sister.* 

The paternal grandfather, and the brother of the half blood, who 
inherit together. 

Sapindaa. 

Samanodacas, and 

Bundhus inherit successively according to the degree of proximity. 
Katernal, or mothers' cognate kindred, are the sous of his mothers' 
paternal aunt, of his mothers' maternal aunt, and of his mothers' 
materuii! uncle, Mifas. 

Spiritual preceptor. — The acliaryar, or spiritual preceptor, suc- 
ceeds them. 

Pupil. — Then follow the pnpil, the fellow-student in theology, 
learned Brahmins ; and lastly, the ruling power, which, in this in- 
stance, would be the Empress of India. 

Southern India. — The order of succession, according to the law 
of Southern India, does not appear to differ from that current in 
Benarei. 

BeligioUB order.— -Holy mendicants, devotees, hermits, ascetics, 
student in theology resigning all worldly ties, have their title as 
heirs to those to whom they are by nature related, and their property 
is transmissible amongst themselves, Jim. Vakana, Mitac., Dago, 
Krataa SaJ^aka. In Bengal the rights and possessions of the re- 
ligious order of Saiii/asis or Gosaiys pass to their chelaa or adopted 

■ See 1 Borr. Boin!>''y Rfifortt, 71 ; 2 ib. 571. A BifltBra^ grondson, 3 
Morrii, 156. 
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pnpila, Beng. R. 1806, ],y. 73. 93 j ib. 1807, p. \i\ ; U 
246 ; S-ymh. R. 397 ; I Stra. H. L. 130. 

DanciBg-girL — Tbe property of a dandng-girl maitt pass t 
female iasue first, then to her male, as in the case of other fern 
On failure of her issue it will go to the pagoda to which ■ 
attached. Mr Strange relies npoo the pundits' opinion, but t 
cite no authorities. 

With prostitutes, the tie of kindred being broken, none of t 
relatives who rem^n ondegraded in caste, whether offspring or other, 
inherit from them ; for this position the proceedings of the Sndr 
Coort of Madras, dated 11th Not. 1844, and 7 H. D. A. 273, are 
referred to, as authorities. Mr Strange adds, Their issue after 
their degrudation succeed, but for this no authority is cited- But 
tbe latter position appears to be supported bj tbe judgment of the 
//. C. in Magna Bai v. Uttaram, 2 Mad. U. C. R. 196 ; 8 Mvirt't 
Jn. Ap., wherein it is ruled that there is no authority against the 
existence of heritable blood between the woman and her " illegiU- 
mate oflapring." 

Prostitiitioii, its gains recognised. — Tbe trade of prostitntion is 
recognised and legalised by Hindu law, Chalahinda Altuani \. 
Olvdakonda Ratnachaiam, 2 Mad. B. C. R. 56. 

The learned editor appends tbe following note to this case : — " In 
Anundrow Cftinpet v. Bapoo Gungadkiir, the High Court of Bombay 
seemed to think that as the legislature dincountenanced prostitution 
by enacting ss. 372, 373 of the Penal Code, it wsts time to withdraw 
the sanction of the profession of a prostitute, which had been given 
by the decision in Tara Munee liosea v. Motee Buiieanee, and in 
Morrii' Bomh. R. 1H51, p. 137." 

" Queere, If this is law, lamkaTidha or rehitionship can only be 
destroyed by G/tataip/iotana. Moreover, if it be said that by Hindu 
law a woman loses caste by becoming a prostitute, and therefore 
cannot inherit, Act xxi. of 1860 applies. If then she can inherit, 
why should not her undegi'aded relatives inherit from her I" 

Lands endowed for religious pnrpoafls. — These lands, nltbough 
the management of them (JOsses by inberitauee, subject to usage, 
are not heritable as private property, see Elder Widow of RajeA 
CliatUrnm M. Younger Widow, Betig. R. 1807, p. 103; Mara'm 
fjastv. BindAasan Doig, ib. 1814, p. 481. 

What law governs parties who migrate fVom one district to 
anothei where a different school of law prevails. — Upon a question 
whether the Milhda or yiiddea law was to regulate the succession, 
the test to be applied is tbe form and character uf the religious 
rites and ceremonies, and the usages of the family. 

When, therefore, a family of Bengali Sutlra Sutgops had 
mip^ted at a remote period from the south-west <if Bengal, where 
the Nuddea law prevailed, to the district of Punmea, where the 
Mithila law was in force, and had adopted an>l performed their 
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religioua ritea aud ceremonies according to the Uw of Mitliila, 
tiie lorda of tlie Judicial Committee of the Privy Council heid, 
affirming the decree of the Sudr Court, that the Mithila law in 
such caae governed the right of Buoceasion, Hany Padmavati v. 
Baboo Doalar Sing, 4 Moor^t In. Ap. 259. Upon a claim to the 
inheritance of a Kemindary in Midnapore, which had been in 
possession for a long period anterior to the iustitation of the suit 
of a. family of Gutgop Brahmins, who had migrated from Bengal 
to Midnapore, but hkd retained their laws and performed their 
religious ceremonies according to the Daya B/utga, and other autho- 
rities in force in Bengal, the lords of the Judicial Committee 
held, affirming the judgment of the Sudr Court, that the Daya 
Bhaga Saetrat must govern the descent, and not the Milaes/tara, 
which prevailed in Midnapore, Hang Srimutty Dibeak v. Rany 
Koond Luta, 4 Moore'a la. Ap. 292. Where a family emigrates 
from Mithila to Bengal, the presumption is that they have preserved 
the religious ritts and customs prescribed by the Mitac. law, unless 
the contrary be proved, Koomud Cliander Hoy v. Seala Kanth Roy, 
1 W. U. 75, ap. no. 

A deed purjiorting to be a deed of gift of a zemindary was exe- 
cuted to a Htniijger by the widow of the zemindar last seised, who 
died without issue. The deed was mode with the confirmation of 
the liundhus, the mother's brother's sons, the heirs, held to be 
valid by Daya Bhaga Sastras, aa against a party claiming the suc- 
cession according to the Milactliara, as being descended in the 
seventh remove in the male liue from the common ancestor. 

Oajtarese law — Alira Saataita — Diviaioii of &inil7 property. 
-—This term is derived from karn aliyci, son-in-law, and sri satana, 
offspring ; sec Chamier's, " Tiie Land Assessment, and the landed 
Tenures of Canara," Mangatore, 1853, pp. 16, 86, where it is stated 
that the rule was introduced into Cattattt about the beginning of 
the third century. Mr Jitntice Strange says, In Canara a similar 
system (speaking of Malabar law) of inheritance obtains, which is 
termed Aliya Santau. In Malabar, the Brahmins do not follow 
this rule. In its details the law of Aliya Santan corresponds with 
that of MaroomaJcaiayam,, saving that the principle that the inherit- 
ance vests ill the females in preference to the males is in practice 
better carried out in Canara, where the management of property 
vesta ordinarily in females, while in Malabar tlie males commonly 
administer thereto. 

In Canara, females ouly are recognised as the proprietors of 
family property, and division cannot be enforced by one of the 
members of a family governed by the law of Aliya Santau. This 
system differs only from that of Malabar iti more consistently carry- 
ing out the doctrine that all rights to ^iroperty are derived from 
fMn&les, per Mr Hollowoy, J,, Alinida Cheiti v, Thnmajit Henna, 1 
Mad. U. (J. R. 380. 
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Malabar. — In the proTiuce of Malabar, among the great I 
of its inhabitants, a different rule of descent prevails from i 
exista in other districts of the Preaideucy, Canara excepted, 
these two provinces the descent runs in the female line. A 
Bons are not in the line of his heirs, his property goes to his 

Sisters. 

Sister's sons. 

Sister's daughters. 

Sister's daughter's sons aiid daughters. 

Mother. 

Mother's sisters, their children. 

Maternal grandmother. 

Her sisters, and their children. 

Failing these and their stock, in the same way of descent, it goes, 
as in the other parts of the Presidency, to tjie man's disciple and 
fellow-student, and then escheats, Slra. Man. II. L. § 332. 

This rule of descent is termed Maroomahita;/am, or Nepotism, in 
the female line. Mr Juatict Strange saya, "The ori^n thereof is 
conceived to be thus ; — It is alleged that Parasooramen, the first 
king of Malabar, introduced Brahmins into the district, and gave 
them possessions thereiu ; and to prevent these properties from 
being split up, decreed that they should vest in the elder brutlieis, 
whom alone he permitted to contract marriage. The sons of these 
were to be accounted aa sons for the whole family. The junior 
members, being without wives, were permitted to consoil with 
females of lower castes ; the offspring of these unions not being 
legitimate, could not take rank as Brahniios, or inherit from their 
fathers. Their inheritance was faence made to follow from their 
mothers. The lower castes fell into the same system of promiscuous 
intercourse amongst themselves. With them the females, before 
attaining maturity, go through a form of marriage, the bridegroom 
not necessarily taking the position of husband. After maturity they 
may consort with whom they please, and with as many as they 
please, provided that the connection be with members of their own, 
or some higher caste. The offspring succeed to the estate in the 
mother's family ; it being obvious that parentage cannot be traced 
out in the line of the male. 

Oastes foUovisg the Maroomakatayam rule are all, except 
Brahmins and Aka Podwals, a class of pagoda servants, the artisans, 
— viz., carpenters, brass, black, and gold smiths ; the Cheromars or 
slave tribe ; the Malayers and the Paniars, with whom the rule of 
descent is to sons. The Fecars or toddy -drawers, and the Mookwns, 
or fishermen of North Malabar follow the rule, while those to the 
South observe Uakatayam or descent to sons. In North Malabar, 
most of the Moplas, although Mohammedans, follow also the rule uf 
female descent in this respect, having conformed to Hindu usage in 
the times of the ascendancy of the Hindus. 
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TJoited families. — The adherents to the female Uue of descent 
form united family commuiiitit^s tailed Tarawadg. The remotest 
member is iicknowledged iia one of the family if living under 
Bubordiaation to ita liead, and taking part in its religious ob- 
servances. The senior miile, of whatever branch, is the head of 
the family, and is termed Kara,n<wen, the other members being 
termed Anandraven. 

Saocession as karanayen. — The position of karanaven belongs 
to the senior relative of the deceased karauaven, and not to the 
nearest in blood to the deceased. Thus, a mother's sister's daughter's 
son, being the senior, is preferred to a mother's sister's son. He 
would be preferred also to a sister's son, who is nearest in descent. 
Each meuiber of the tarawad has a right to succeed by seniority to 
the management of the family property, Kunigaratu v. AtTengaden, 
2 Mad. H. C. R. 12. 

The right of the eldest member of a Nambudiri family to manage 
tbe illom is absolute, and where a junior member has in fact man- 
aged it, then this is presumed to have been with the permission of 
the former, who may, at any time, take up the actual control, Narn,- 
biai'zn Nambvdiri v. Namhiatan Nwiabudiri, 2 Mad. H, C. R. 110. 

No right to paititioii, — The head of the family has entire con- 
trol over the concerns and property of the family, to which he has 
to adminbter for the good of the whole. The unity of the family 
may not be broken up by any member claiming his share, and 
forcing on a division, or incurring debt, and charging it on the pro- 
perty, (6. 3S7. The family may, however, by common consent, 
come to a division amongst themselves, and the courts would up- 
hold it, and would doubtless grant relief where a wroug was inflicted 
upon an individual member. 

But a division cannot be enforced by a co-sharer, nor by a cre- 
ditor. 

Hie principle of partition. — The division would be according to 
the taveries, or branches of the family ; that is, the property would 
be divided primarily according to the number of the sisters of the 
common ancestor, these giving rise to the branches, and afterwards 
among their progeny. 

Alienation. — The karanaven can alienate all movable ^iroperty, 
ancestral or self-acquired, at his discretion. But as to immovable 
property, whetlier self-acquired or ancestral, he must have the 
written assent of the chief anandraven. 

The absence of concurrence of an anandraven, living in discord 
with the karanaven, would not, however, vitiate the act of the 
karanaven in alienating immovable property, the rule requiting the 
assent of the anandraven to such alienation implying that the family 
is a united one. 

A karanaven may raise money on mortgage for tbe use of tbe 
family without the assent of the anandraven. It is only in making 
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e alienatiun tbal tbeir ccoconeBce is labeaaaij. Tbe si 
ttire of the laOer is not retjaired to give vaUi^ to botida k 
bf tlie karaoaren. 

Anoniiiig la Malabar law a ule (rf bmi^ pn^eftj is ralid wfas 
made with the immt. ezpfoa or impiied, of all tb« m eui h CT af 
thetanwad, and i^en Ae deed (tf laieiaaigBed by the kaj *— w^ 
and the aeaior aoaitdnTeD, if, ami jtrU, Komdi Memo* ▼. S r ta t fim 
rmffoOa Aiammada, 1 Uad. H. C. E. 248. Soch a^natnre is pnmi 
Jade eridcnce (/ tbe asatnt of the famiij, and the bnrdoi of fottd 
at diMMtl fie* on tboie who all^e it. 

The aHcnt vi the aoaodnren ia oeeessaay to a sale of tanwad bj 
a lanmren. The chid anandntven's cignatiire to the iustrnmeBt 
i>f aaJe is ntfficient but not indispensable evidence of sach wwut. 
Kaipftta EamxR t. MaUai^pl MMorrn, I Mad. H. C. H. 35». 

Froper t y aaogned tor Viqntx Cemalea — lodgment against 
branaiTen. — ftwjwrtj assigned hj males of a Najsr family, for the 
Ripport of their females, is still family property, and liable an aneh 
to be taken in exccntion toaatisfjajndgmnitagainatthekannavci^ 
Pamkd Kondi Mtnm t. radakemta £»»• Pauta^ 3 Mad. H. C. 
ff. 41. 

Obazsea on prope rt y . — Debts to be chaijcsble oa tite bnrily 
property moat hare been contracted for the ose of die iwMoif I7 
the kamnaven, or other member managing unda his aanetioa. 
The debts of indtndua) members cannot be dmged 1x1 the pn»- 
perty, nw one conbacted by tbe head of the bnnly fof his own 
oae. Tbe debtor's estimated share in tbe family pn^p«ty is not 
liable for indrridnal debts. The piesmnption ia that a debt con- 
tracted by karanaTen was for the ose of the fomilj. Tbe preeomp- 
tion would be the other way, where the debt was contracted by ^a 
anaadraven. 

A kaisnaven may be gnperseded for incompetency, low of caslc^ 
<dd age, deafness, blindness, dnmbness, madness, disgracefol eon- 
dnct, and ^sapation of the fanuly means. When pat asidi^ other 
by the kunily, or legal [«oceHs, he is to be replaced by the next 
senior competent mi^e member. 

fMf-acqtdred property. — Self-acqnirwd morable property— i.^., 
what has been obtained by iodiTidoal eieilioD, aod withont aid 
from the fondly funds — belongs eiclTuivdy to tbe acqaiier, and nay 
be disposed of by him at his pleasure. Females m.iy bold it, as 
wdl as males. On demise, it descends, in the case of males, to their 
aster's sons, or nearest anandraven ; and in the case of females, to 
their issue, male and female. 

By tbe law of Malabar, all acqajgitions of any member of a family, 
whic^ he has not disposed of in his lifetime, form part of the family 
property. 

'The acquirer may, daring his lifetime, hold, alienate at once, 
and encumber bis wU-acquisition?. A kannaren in poeaesaiou of 
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the family funds is presumed to have made all acquisitions with 
them, and fur the benefit of the corporate body. But such pre- 
sujuptiou is not irrebuttable, and his alienation, or eharge uf such 
acquisitions made during his lifetime may be valid, Kallati Kvitju 
Menon v. Palat Erraclia Menon, 2 Mad. H. C. Ji. 162. 

Widowhood.— There ia nothing analogous to the case of widow- 
hood, as elsewhere existing. Females, whether in allinace with 
males or not, reside in their own families. 

Management by females. — In theory, the property is held to 
vest in the females only, the males having right of management 
and claim to support. Practically, thu males are co-sharers with 
the females. In default of males, females succeed to the manage- 
ment of the family property. In some families, the management 
devolves on them in preference to the males. In such cases, the 
senior female takes. 

Maintenance. — All members of the family, even the remotest, 
are entitled to maintenance. It seems an anandraven's right to 
maintenance is merely a right to he maintained in the family house, 
Kunigaratu v. Ari-ungaden, 2 Mad. H. C. B. 12, 

Acctmnt &om karanaven — Succession to management — Anan- 
draven's right to maintenance. — An individual member of u 
tarawad, governed by the Marooroakkatayam rule, has nn right 
to an account from the karanaven, Kunigaratu v. AtTUngaden, 
sapra. 
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Dfjinition of partition of heritage-^ Inhtritanw includes mcceuiOTi 
to the goods of anp relative — Partition may take place where no 
property — Three modes of disposinff of property — Presvmption in 
joint family t/tai all the property is joint — But need not be joint 
in all retpecfi — Hach can only claim his own share — May he total 
or partial — Need not attack vpon the whole of the property — But 
pi-esumption that a divition of the whole was intended — The law of 
succeuion follows the nature of the property — Agreement to divide 
may be enforced by the widow— Effects subsequently discovered — 
Re-dislribution hy consent — W7ifre inequality caused by fraud — 
By concealment — Ee-union — Condition of eo-heirship destroyed 
by partition — Status of native Christians — The law regulating the 
succession — The estate of a natii>e Christian of pure Hindu blood — 
Madras regultdions — Effect of conversion to Christianity — Hindu 
law — Rights ofmemhers of undivided Hindu family — Severanee of 
partnership — Hindu writers treat partition wider inheritance — 
Sons co-proprietors with falhet — Right to maintenance <mt of an- 
eestral property— Payment of debts previous to division— Payment 
or appoiiionment with consent of creditors — Postponement tailh 
consent of creditors — Mode of providing for payment — Debts 
traded after division — Initiation of youngei- brol/iers, sisters — 
Marriage of daughters. 






PAimTHJlJ. 

Definition of partition of heritage. — The natural condition of a 
Hiiidu family is that of union. Narada declares, Where a diviaioii 
of the paternal estate is instituted by sons, that becomes a topic 
of htigation called by the wise partition of heritage, Mayuklia, 
Jimata Vo/utTia, Mitae. The word " Bona " includes (by synec- 
doche) grandeona and the rest, and in the same way by " pateiiial " 
(is intended the estate of) the grandfather and the rest, and 
this definition of partition of heritage has been declared, Mayvkha, 
MiUic. Partition is the adjustment of diveise rights regarding 
the whole, by distributing them on particular portions of the aggre- 
gate, Mitac. 

Inheritajice includes succeBsion to the goods of an; relative. — 
The expresaioDS " paternal," and " by sons," both indicate any rela- 
tion, for the term "partition of heritage" ia used for a division of 
the goods of any relation by any relatives, NaraUa, Memi, Jim. 
Vahana, Mitac. Partitiun consists in manifesting [or partioulariB- 
ing by the casting of lots or otherwise] a property which had arisen 
in lands or chattels, but which extended only to a portion of them, 
and which was previously vm ascertained, being unfit for esclusive 
appropriation, because do evidence of any ground of discrimination 
existed, Jim,. Fa/iana, or partition is a special ascertainment of 
property, or making of it known [by reference of a particular share 
to a particular person]. 

Partition, in its most general sense, comprehending, as well the 
division of the paternal property duriug the life of the father, as 
that which usually takea place, at some period or other, among 
co-heirs, is adjusting, by distribution, the possession of different 
parties to a pre-existing right. 

The definition holds good in the case even of a single article ; 
the right to which may be shared, aa provided by Vriliaapati ; Jim. 
I'ukana. 

Partition may take place even where there ia no property. — 
Even where there ia total failure of coimnoii property, a jjartition 
may also then be made, by the mere declaration, " I am separate 
from thee." A partition may even be a mere mental distinction. 
ITiis exposition clearly distinguishes the various qualities of the 
term, Mayukha. 

Three modes of disposing of property. — In Hindu law there are 
three modes of disposing of property — 

1 . By partition. 

2. By alienation or gift. 

3. By will. 
In Malabar, no one member can call for a division, nor an account 

of the property from the managing member, nor can he claim to 
live on any particular portion of the property. In fact, in these 
respects, all obey absolotely the managing member, who, however, 
may be set aside for mismanagement. 




11)2 HINDU LAW. 

In Madras any male member within the four degrees 
— i.e., the father, son, grandson, or great-gran daon — can 
division. 

In Bengal the father's consent is necessary. 

FreBnmptloiL in joint fiimily tliat all the property is joint— 
The presumption of Hindn law with respect to a joint uudivided 
family ia, that the whole property of the family is joint estate, and 
the onus lies upon a party claiming any portion of such property as 
Ilia separate estate, to establish, that fact, Gopeekrist Gosain v. 
Gungapermud Goiain, 6 Maoris In. Ap. 53 ; Dhurm Dots Pandeg 
v. Mt. Shama Soondri DibiaJi, 3 ib. 229, 240 j Ltiximon. Kow Sa- 
da»m V. Mullar How Bajee, 2 Knapp P. C. GO, Guar Cltunder 
Rai V. Hurris/t Cknnder Eai, 4 Beng. S. D. ft 164 ; 1 Stra. U. 
L. 235. 

But need not bo joint in all respects. — Yet the law dues not 
require that a joint Hindu family should be joint in ali respects, 9 
Moitris In. Ap. 639. 

Each can only claim Ms own share. — No general division can 
be compeUed by any one member. Each can ulaim only his own 
share, but loses all claim to property subsequently obtained. 

Hay be total or partial — A division may be either total or 
partial, linoim Persad v. Mt. Radha Betby, i Moore's In. Ap. 
p. 168. 

It may be partial, both as to number of shares and amount of 
property. 

It need not attacti npon the whole of the property. — It is not, 
therefore, necessary, where the partition is general, that it should 
attach upon the whole of the property ; a part only may be dis- 
tributed, keeping what remains for future division or to descend in 
the course of inheritance. The circumstance of a few articles re- 
maining undivided would be no impeachment of a partition other- 
wise valid. 

Presnniption that a divisiou of the whole was intended. — 
Where the division ia partial, the presumption will always be that 
a division of the whole was intended, and so the divided member 
may sue for his share of the remainder ; the whole being regarded 
as constructively divided already. He, in fact, holds a dual posi- 
tion, beiug divided as to part, and undivided as to part; but the 
presumption as to the latter being against him, he must adduce 
strong ])roof to show that this part was really uudivided. 

The law of succession follows the nature of the property. — It 
has been held in the Shivag-unga Cage, 9 Moore's In. Ap. 539, on 
the authority of 1 Macn. H. L. S3, that when a residue ia lefl) un- 
divided npon partition, what ia divided goes as separate property ; 
what is undivided follows the family property ; that which remains 
as it was, devolves on the old line; that which has changed and be- 
comes separate devolves in the new line — in other words, the law of 
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Q follows the nature of the property, and the interest in it, 
Temiai Rtddy v. Achama, 2 Mad. H. C. R. 325. 

Agreement to divide may lie enforced liy widow. — An agree- 
ment between two heirs to separate, whether partially carried into 
execution, or not carried into execution at all, may be enforced by 
action hy the widow of a deceased parcener, R<ga Suratieni/ Lahikmy 
Venkama Row, appellant, v. Venkata GopaUa Nararni^ia Rote Baha- 
door, respondent, 3 Mad. H. C. R. 40. 

This case was brought by appeal to the Privy Conncil on 13th July 
1869, and the Lords CommiBsioners, in delivering judgment, said that 
they found it impossible todistinguiahtliBarrangementwliich has been 
come to in this case from the arrangement whicli has been entered 
into in the case of ji ^jpoiPWT" r. Rama Suhba Aiyan, 11 Maoris In 
Ap. 16, in which this committee held that, although the agreement 
for a partition had not been carried out by actual partition by metes 
and boundaries of the property, it was nevertheless binding upon 
the contracting parties, and operated as a division of the fanuly. 
Their Lordships obaerve, that the judgment delivered by Lord West- 
bury was in fact an affirmance of the judgments of two of the Courts 
below, and was fully supported by the authorities then before the 
Court, It is, however, satisfactory to find, in the present case, that 
the High Court of Madras, not adverting to the case in Moore, 
which probably had not then come to their knowledge, has, in its 
learned judgment, arrived at the same conclusion, and that upon 
independent and upon the earlier authorities. The passage which 
they quote from the Mitaakara fully supports the proposition in- 
volved in the judgment. The passage runs thus : — " If partition be 
denied or disputed, the fact may be known and certainly obtained by 
the testimony of kinsmen, relatives of the father or of the mother,such 
as maternal uncles and the rest, being competent witnesses as before 
described." That is one mode of proving division. It then goes 
on in the disjunctive, " or by evidence of a writing or record of the 
partition," which we have here, and then it says, " It may also ba 
ascertained by separate or unmixed house and fidd ;" that is, if other 
evidence of partition be wanting it may be supplied by proof that 
the houses and fields had been actually divided, and were ield 
separately. 

Effects subaeciuently diaccrvered. — And altliough a division, when 
once made, is final, and cannot ordinarily be re-opened, yet, if effects 
which were not embraced in the division made be subsequently 
discovered, they may then be divided— as to which the family ia 
not yet therefore divided. But this, although so treated in the 
books, cannot be regarded as an exception to the rule of finaUty of 
the division. 

Parties may consent to re-distributian where original unequal. 
— But by consent of the co-heirs, if, for any cause not understood at 
the time, the division may prove to have been unequal or defective, 

K 



1S4 HINDU LAW, 

the ebarea ma; be re-distributed. As tiiia is effected by the consent 
of the parties, it can hardly be considered an excejition to the rule 
of the finality of the division. 

Where Inegualitir caused by &and. — If indeed the inequality 
had been brought about by fraud, then the Coarts would grant re- 
dress. But the friiud must be clearly proved. 

Coscoalment of commoa stock. — And if any of the coheirs con- 
ceal any uf the common property, with a view of defrauding hia co- 
heirs of their shares therein, upon a division, he forfeits his share, 

Beunion.^— There may be a re-unton and a aubaequent partition. 
But this can only be effected by fathers and sons, brothers and 
paternal uncles, and nephews ; more distant relatione, as grand^ 
children, cousins, ttc, may club their resources together, but cannot 
return to the position of an undivided Hindu family, pott, p. 426. 

In case of a re-nnion, after-born sons, and the re-united members, 
share the property eKclueively. See post, " Re-union." 

Oonditloii of co-faeirahip destroyed by partition. — The condition 
of co-hoirship may be destroyed by partition of the jpint pro]ierty, 
each CD-heir taking hia appointed share. The effect of such divieion 
is to vest the divided share absolutely in each separate member, and 
in hia line after hint. 

Status of native Cihristians * — The law regulating the succes- 
sion — The estate of a, native Christian of pore Hindu blood — 
Madras regulations, II. of 1802, a. xvii. ; and III. of 1802, b. xvi. 
cl. i.— Effect of converaion to Christianity as to succession — 
Hindu law— Eights of members of undivided Hindu family— 
Ssverance of partnership — The L^ Lnri Act, No. ixi. of 1850, 
— The status of native Christians, and the l.iw of succession and 
inheritance, aa administered in the Mofnssij, in respect to their rights 
and properties, were considered by the Privy Council in the case of 
Abraham v. Abraham, 9 Monr^i In, Ap. 195, 

Tht Madras Heffvlation IL of 1802, s. ivii., provides that in cases 
coming within the jurisdiction of the Zillsh Courts, for which no 
specific rule may exist, the judges are to act according to justice, 
equity, and good conscience ; and the Madras Ruffuiation II. of 
1802, s. xvii. cL i., preacribea that in euits before the native Court, 
regarding succeaaion, inheritance, caste, &c., the Hindu law, with 
respect to Hindus, and the Mohammedan law, nith reapect to 
Mohammedans, arc to be considered the general rules by which 
the judges are to form their decisions. Held that the latter regn- 
lations applied to Hindus and Mohammedans not by birth only, 
but by religion. 

Held also, that in case of succession to the e.state of a deceased 
Hindu of pure native blood, who had married a European mfe, 

* Native Cbrisliaiu, and Eoat tndiana, are nppelUtioaB given (a two diSerent 



and who profesaes with hia family the Ghriation religion, and whose 
ancestors for generations had embraced Cliristianity, that such a 
case was within the provisiona of Madras Rtgulatione II. of 1802, 
B. zvii., and was to be decided by reference to the usages of the class 
to which the deceased attached himself and the iamily to which he 
belonged. 

Upon the conversion of a Hindu to Christianity, the Uindu 
law ceaaes to have any continuing obligatory force upon the 
convert. 

The convert may renounce the old law by which he was bound, 
as he renounced hia old religion, or, if he think fit, ho may abide 
by the old law, notwithstanding he has renounced the old religion. 
For though the profession of Christianity releases the convert from 
the tranimela of the Hindu law, yet it does not of necessity involve 
any change of the riglits or relations of the convert in matters 
in which Christianity has no concern, such as his rights and inte- 
rests in, and his power over the property. The convert, though 
not bound as to such matters, either by the Hindu law or by any 
other positive law, may, by his course of conduct after hia conver- 
sion, have shown by what law he intended his rights to be go- 
verned. He may do so either by attacliing himself to a cla'^s which 
in this respect has adopted and acted upon some particular law, or 
by having himself observed some particular law, family usage, or 
custom. 

The Ltx Loci Act xxi. of 1850, does not ajiply where the parties 
have ceased to be Hindus in religion, 

A member of an undivided Hindu family having become a con- 
vert to Christianity, held that such circumsta,nce amounts by the 
Hindu law to a severance of the union. 

Hindu writers treat partition under inheritance.— The Hindu 
law writers treat partition under the head of inheritance, to which 
it bears an affinity, inasmuch as it is founded un a claim of enc- 
cession having its origin in birth ; although, in the lifetime of the 
fathfr, inchoate and contingent, either upon ids consent, or upon 
the will of the sous. lu these cases, the right of the sons becomes 
absolute as if the father were dead. 

Sons Qo-proprietorB with father — Eight to maintenance out 
of uiceEtral property. — This contingent right makes the sons in 
sumesense co-proprietors, or in a certain sense co-parceuers with the 
father in the family property, giving them during the life of the 
father certun claims for support, &c., upon it that he cannot alto- 
gether defeat. But these claims, deriving their right from birth, 
attach more upon ancestral than upon self-acquired property of the 
father. Upon partition the law regulates the distribution of the 
former, whilst the latter is left more to his discretion, Jim. Vahana, 
Sfilac, Viiknu, Nagai.inga Mudali v. Siibbiramanii/a M'udcdi, 1 
Mad. H. G. R. 77. 
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FaTment of debts prerlous to divlBioil. — Previous to diviaion 

proTiBioa should be made I'or all charges upon the family property, 
auch as maintenance, family debts, iSic, for where partition takes 
place during the lifetime of the father, it must be regarded as a 
descent of the property. AJid as debts by the Hindu law attach 
upon the property of the debtor, it follows that such proper^ 
would be liable to the debts of the ancestor into whosesoever hand 
it would come. The co-sharers amongst whom it would be divided 
would therefore be liable to the creditors to the extent of their respec- 
tive shares at least. Ratyai/ana Bays, "The debts of the father, 
one incurred by a parcener himself on account of the debts of 
tiie father, and one specially his own — debts so incurred, must be 
examined on a partition with the kinsmen." On account of the debit 
of the father, incurred for the sake of discharging the father's debts ; 
tpeoially hU own (contracted hy other than himself), for the main- 
tenance of his family. The same author says, " A debt contracted 
by a brother, a paternal nncle, or a mother, for the support (of the 
family), must be folly discharged by the co-heirs when partition is 
made," Mayvkha. 

Payment or apportionment with consent of creditors. — From 
the text of Narada it results that co-heira making a partition may 
apportion the debts of their father or other predecessor with the 
consent of the creditors, or must immediately discharge the debts, 
for such is the purpose of ordaining a partition of the residue after 
payment of the debts, Jim. Vahana, Mayukka, 

FoBtponement witii consent of creditors. — A partition shoald 
be made by sons of the wealth of their deceased father which remains 
after discharging his debts; or, with the consent of the creditors, 
the partition may take place first, and the debts be afterwards dis- 
charged, Daya Krama Sangraha. 

Narada declares, What remains of the paternal inheritance, over 
and above the father's obligations, and after payment of his debts, 
may be divided by the brethren, so that their father continue not 
a debtor. Here, from the expression, " so that the father reinain 
not a debtor," it appears that the debts may be cleared off subse- 
quently to the partition, otherwise it would be unmeaning, Daya 
Krama Sangraha. A son living with a father is liable for a debt 
contracted by him for the common concern, where the Istter is 
afflicted with an incurable disease, the same as though he were dead. 

Mode of providing for payment. — The mode of providing for 
these liabilities usually adopted is by setting aside a portion solely 
tor the purpose of meeting those charges, and dividing the rest, or 
by apportioning those charges among the members who have taken 
their shares. But in this case, as on dissolution of partnership, the 
consent of the creditors to a separation of liabilities is required to 

Bflbta contracted after dlTision. — The debts and charges in- 



cnrred after diTision bind the memberH iiidividually who incur 
them. 

So, alao, if a. father incur debts after a division, hia after-born 
sona will be jointly liable for them, juat aa in an undivided family. 

Initiation of younger brothers and siBtera. — On a, partition 
after death of the father, the elder brothers shall, out of the wealth 
of the father, perform investiture and uthcr ceremoniea for those 
younger brothers and unmarried sisters who have nut had those 
ceremonies performed, Brikaspati, Mayukha, " Charges on Inherit- 

Uninitiated brothers should be initiated by those for whom the 
ceremonies have been already completed, Yajnavalchya, Mayukha, 
Mitac. 1 

Marriage of dangtiters. — But siaters should be disposed of in 
marriage, giving them aa an allotment the fourth part of a brother's 
own share — meaning that a fourth part of such share as would bs 
allotted to a son of such class aa the sister [happens to be] being 
given to each sister [according to her rank they are to be initiated], 
Yajnavalchi/a, JUayutha, Mitacthara. 



Section II. 

'who are objects op fabtition, 

Inhertnt right of each heir to obtain partition — In Madrai 7/iaU 
issue may enforce diviiion from, the falKer-^One eon may claim 
it — The right of afler-hom <on* — Partition, postponed until de- 
livery of pregnant woinm. — Father mtirt reetrve two sharee o/ielf- 
acquired property when wife not past child-bearing — Son fiom 
afia- partition made by father— -Several soTie go bom — Where born 
after fathei^s death — Re-^nion toith father lets in the tons to thare 
with after-born son — Sons bom after adoption, wh^re there are no 
after-born nor united sons — Minors — Maj/ claim through guardian 
if evidence of malversation — Where infant bound by acts of 
guardian — Guardian may refer the question, whether division 
thould be according to Paini Bhaga or Putra Bhaga — Charge on 
zemindary by manager or guardian — Re-union of minor — Evi- 
dence of — Whether jniv/tr can enter into division and execute a 
deed — Illegitimate children — Of Engliihman by Hindu woman — 
Rights governed by Hindu law — Joint family — Tet partnership 
dijert from joint Hindu family, defined by that law — On death of 
each, his lineal heirs entitled to enter partnership — Illegitimate sons 
do not inherit even movables^Entitled to maintenance — Sow of a 
man by a woman of higher class — Illegitimate tons ofSudras — Fail- 
ing ton, daughter, and daughter's ton — Failing ton among Sudrat, 
daughter's son take* equal sharet-^Daughters cannot claim, though 
when property detcmdt they play divide equaUy — Partition among 
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bfotX^n aiben the line af 4aemt — Among 

tamt efeet — St wmuM earn, comptl diviiioit — Wka^ 

eorditig to apprmed gpfcift — Wgman't fee w gncSvitg — Wife 

entitled In i iAart — Widivia riyhli tjt Beagat — /n Btmartt — 

Molher »h\rt» t^utUy mtk »fma. 

• I^tlmeiit rigbt of eac!i keir to tAfiaaxi partitiaiL — It is «i^ 
biberent right in each co-iteir, t^ the Hindu Uw, to obtain a puti- * 
tion, Jim. yrthas,^. 

Sons are [he immediate objects of partition bj the father, Indod- 
ing male offspring ad far as great-giandsooa. Thej on partttion, aa 
well aa inheritanee, ahare jxrt rfprfgenxatimiia. Ihiga Krama So/t- 
in Xadra* male taane may enforce diTinon from the father. — 
In Madras any male member within the fonr degrees of affimty, 
■viz., the father, son, grandson, or great-graodsoii, may compel a 
diviBion of ancestral property, A'a^linya Mitdali v. Sahhtrainaniga 
Jfvdali, 1 Mad. U. C. R. 77. 

One ion may claim it. — So one son may daim it, the rest pro- 
ferring to remain in nnion. All may jointly sne for their respective ■ 
shares, though in enfordng divi^iim from the father, each may claim I 
for himself alone. 

The right of after-hom soiu. — In the diatribntion of property, 
the law chiefly regards the interest of the sons, and takes especial 
care that none of them are excluded from participation, whether 
they be already in existence, or come subsequently into existence by 
after-birth, the law making special provision for aach a case, although 
different opinions prevail as to whether the share of such sons ia 
to be snppUed by the father ont of his share, or by the brothers 
ont of theirs, Mr Jtutice Strange lays it down, that in arty case 
they are always a charge on the father only ; but Sir Thcmai Strange 
adopts a more reasonable rule. If the pregnancy be apparent at the 
time, it baa been said that the division should be postponed, or the 
share set apart to abide the event. But should the pregnancy be 
niiknown, and therefore not 'anticipated, and a son, who was in the 
womb at the time, be bom after, he should obtain his share from'tbe 
brothers by contributions, just, in fact, aa if he had been bom. 
Should, however, a Bon be fuhfuquently bfjolten, he must be provided 
for out of the remainder of the father's property, succeeding to the 
whole eiclusiveiy, or dividing it with such of the brothers as may 
have become re-united to the common parent, any acquisition by a 
re-nnited parent, through is own industry, or individual wealth, 
belonging exclusively to the son bom after partition, and not to 
him ill commou with another re-united : and on failure of after-born 
iiiniie, the sons who had already received their shares take by in 
hcritance what their parents leave. 
Partition postponed until delivery of pregnant women.— 
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Partition amongst brothers must be postponed until after the de- 
livery of sach of the women as are childless but pregnant, VasJiisktha, 
Maffui/ia. See Mitae., Jim. Vakana. 

A father must reserve two shares of self-aciiuired propertjr for 
himself when his wife is not past child-hearing. — In a case cited 
by MaQtiaghten, the question ia asked, Can a person divide his self- 
acquired landed property between liia two sons by his senior wife, 
reaerving something for his own maintenance, while his junior wife 
ia pregnant, or white there is a probability of auch wife bearing 
children! Ajid the reply given is, That lie is incompetent, without 
reserving two shaxes of hia wealth, tu divide Ma edf-acquisitions, 
whether real or personal, between his two sons by his elder wife, 
while bis junior wife is pregnant, or while there is a possibility oi 
such wife's bearing children ; for " who acts otherwise than the law 
permits has no power in the distribution of the estate." " Th^ 
who are bom, and they who are yet unbegotten, and they who are 
actually in the womb, all require the means of support, and the 
dissipation of their hereditary maintenance is censured." " If the 
sons were separated from the father (while his wife was pregnant), 
but not known to be so, the son who is afterwards (bom of that 
pregnancy) shall receive his share from his brother." 

Macn. says, It should not be supposed that, according to Bengal 
law, there is a fixed period for a father's distribution of bis own 
acquired property of whatever description. Having exclusive con- 
trol over his own acquisitions, he may distribute them in greater, 
less, or equal shares to his sons, and may reserve to himself what- 
ever he chooses, whether half or two shares, or three. His choice 
alone determines the time of making partition of his own acquired 
wealth, and the distribution does not operate to debar a male child 
born subsequently thereto, for his right still subsists over the pater- 
nal estate, as appears from the following passage of the Da^a Bhaga : 
— " If a father, having separated his sons, and having reserved for 
himself a share according to law, die without being re-united with 
his sons, then a son who is born aTter the partition shall alone take 
the father's wealth ; and that only shall be his allotment. But if 
the father die after reuniting bimaelf with some of hia sons, that 
eon shall receive bis ahare from the re-united co-heira. If the sons 
were separated (from the father) while his wife was pregnant, but 
not known to be so, the son who is afterwards born (of that preg- 
nancy) shall receive bis share from his brothers. Not one only, but 
oven mwiy sons begotten after a partition, shall take exclusively the 
paternal wealth. All the wealth which is acquired by the father 
himself, who has made a partition with his sons, goes to the eon 
begotten by him after the partition." Under the term " all," 
wealth, however considerable, which is acquired by the father, goes 
to the aon begotten by him after partition." " But the foUowera 
of the Benares school mainttun that the father ia subject to the con- 
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trol of his Bona, in regard to the itomovable estate, whether acqtti 
by himself, or inherited from his father or other predecessor. And 
in conformity tu such opinion it may be held that a father is incom- 
petent to distribute his self-acquired landed estate, until his wife 
is past child-bearing, though that is not distinctly stated in the 
Mitacshara in the chapter treating of the right of one born after 
partition." 

Son horn after partition made by fi.ther. — If a son is bom after 
partition made by a father, he will be sole heir to the property re- 
tained by the father. If none have been retained, the other sons 
are bound to contribute to a share out of their portions. 

Several sons bo bom. — So if several sons be bom after partition 
made by the father, their portions are also to come from their 
father's share, Stra. M. H. L. § 258, citing Mitac. ch. i. b. vL § 2, 
which does support him, and he and they succeed to the esclusion 
of the divided sons ; bat if any of these have re-united with the 
father, they will share with him. 

After father's death, — Yajnavalchya stales a distinction at a 
partition after the father's death, with respect to a son born im- 
mediately afterwards by a mother, a stepmother, or brother's wife, 
where pregnancy was uncertain. " When the sons have been 
•eparnted, one who is [afterwards] born of a woman equal in class 
shares the distributions." The partition is to be thus effected : 
Something is to be contributed by all the brothers or others [who 
had previously shared], each something out of his own share, until 
the [posthumous son's] share is equal to their own, Mayvkha ; see 
Mitae., Jim. Vahana. Sona with whom the father has made a 
partition, should give a share to the son bom after the distribution, 
VitAna; see Jim. FnAana, after allowing for subsequent expenses 
and income, Yapiavalckya, Mat/ukAa, Mitac., Jim. Vahana. 

" One bom [to a man] separated [from his sons] will alone take 
the father's wealth," Brihatpati, see Mitac, Jim. Fa/tana. " All 
the wealth whii:h is acquired by the father himself, who has made 
a partition with bis eons, goes to the sons begotten by him after the 
partition ; those bom before it are declared to have no right," 
Mayukha; see Jitn, VaAana, supra. " As in the wealth so in the 
debts likewise, and in gifts, pledges, aod purchases." " They have 
no claims on each other except for acts of mourning and libations 
of water." If there be nothiug but debts, then that [son] is not 
even bound to pay those debta, without receiving a share from those 
formerly separatwl ; f or aa ia afterwards sbnvm, " he who takes the 
estate must be made to pay the debts for it," Mayukha. 

Re-union with the father lets in the sons to share with after- 
bom son. — A son bom after a division shall alone take the psiternal 
wealth, or he shall participate with such of the brethren as are re- 
united with the father. Menu, Mitac, Jim. Vahasia. 

Soiu hom after adoption. — Where a bod has been adopted, and 
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1 born after the adoptio 






eutitied to but one-fuui'th of what furms the 
after-bora sons, Elberlittg. 

Where no after-bom nor united sons. — Where there are no after- 
boni Bons, Qor sons still reraaiuing ta union, the divided sons inherit 
the father's share. 

Minors. — If necciBsary a division may be made during the minority 
of any son, and his sha,re should be securely set apart, with the 
approbation of the guardian, or of the representative of the sove- 
reign. But if this should be neglected, he must, within a reason- 
able time after attaining his majority, object, and demand his fair 
share. If not, he will be burred of his remedy after the lapse of 
the statutory period, or after acts on his part of positive ratification, 
or tacit acqaiesceuce. But mere silence does not prove ratification, 
01 acquiescence, aa the Sudr Court, Dec. 1852, p. 107, seems to have 
thought. There must be something done under these circumstances. 



1. A full knowledge of his rights, 

2. An abandonment of them. 

May claim through guardian if evidence of malversation. — 
A minor of himself cannot claim a division, but may do so through 
his guardian, and this only in case there is a reasonable ground to 
feiir that his interests are in danger. There must be evidence of 
such malversation as will endanger tlie minor's interests if his share 
be not separately secured, Hvdmiydr Pillaiy. Chokkalingham Piliai, 
1 Mad. H. C. R. 105. It may be a question to what particular 
share a minor may be entitled, but this being raised alone affords 
no warrant for claiming a partition in his name. When he comes 
of age he will himself claim what may be his due. In the mean- 
time there can be no valid objection to the property remaining in 
Its noruial state of joint inheritance, ib. See AUToclammai y. 
ArvnachfUam PiUai, 3 Mad. M. C. S. 69. 

His guardian, or, if he have none, any relation not interested, may 
institute a suit for the purpose. Uia share being separated, must 
be secared for him until he attains his age ; otherwise, as against 
him, a partition would be void. Mr Colebrooke says, " The sove- 
reign, or his representative, as guardian of ttie minor, is competent 
to authorise a partition. . . . Nothing has been found in the law 
to prohibit the demand of a partition for the benefit of a miiioi'," 
Z Dig. p. 544, text, ccccliii. 2 ; 2 Sira. M. L. 362. In another 
case he says, " It does not appear that the original partition would 
have been void if the due allotment for the minor had been securely 
set iapart with the approbation of his guardian, or of the representa- 
tive ',of the sovereign. In the case as set forth, the share stated to 
have been set apart for the minor in the hands of the defendants, 
WBB ilever delivered to him by them, nor had the partition been 
ratified for him by his guardian," 2 Stta. H. L. 381 

I 



[ 



UlUnU LAW. 

AdiviaioD of property tuok place in 1837 between A., the mother 
and gnordian of the plaiDtiff, & minor, and B., the husband of two 
childless widows, the defendants in a suit to recover possession of 
the property, on the ground that the division did not bind the 
plaintiff. The Court held that there being no proof of fraud, or 
that undue advantage had been taken of the pliutitifi''B minority, and 
in the absence of proof of gross inequality in the distribution of the 
property, the division was valid and binding on thepliijntiff,tfa^appi» 
Eeddi V. Balammal, 2 Mad. H. C. U. 182. 

Wh.ere in&nt bound bjr acts of guardian. — All acts of the 
guardian of a Hindu infant, which are such as the infant might, 
if of age, reasonably and prudently do for himself, must be up- 
held when done for him by his guardian. Such a guardian may 
bind his ward by referring to a panchayat of their caste a question 
of customary paititjon, Tenvaiahil v. Sabbammal, 2 Mad. H. C. S. 
47. 

Ouardian may refer question whether division should he ac- 
cording to Fatni Bhaga or Futri Bhaga. — Where a Sudrn died 
leaving two widows, one with an only son, an infant, and the 
Other with two sons, held that the guardian of the infant might 
refer the question. Whether the deceased's estate should he divided 
according to the Patni Bhaga (division according to wives), or 
futra Bhaga (division according to sons) ! 

Ohajge on zemindary by manager or guardian of minor. — A 
bond executed by a Hindoo and guardian of an adopted son during 
his minority, the object of which was first to pay off a debt due by 
her deceased husband charged upon the zemindary, and next to 
discharge certain debts contracted by her in the management of the 
zemindary, the validity of which was recognised by her adopted 
son after he became of age, upheld without determining the question 
raised of the power of a Hindoo widow, as guardian of a minor, to 
create a charge on the zemindary during the minority of her adopted 
HOD, Chetty Coiv/m Coamra Vencaiaehella Reddyar v. Rajah, Unng- 
aiawmy Streethmunth Jyragar Baltadtior, 8 Maoris In. Ap. 319. 

£o-union of minor, evidence of. — Where a division has taken 
place between the members of a Hindu family, one of whom is a 
minor, and the minor continues to live with the father after; the 
division, and their shares become mixed together, it does not follow 
that there was a re-union. A re-union from that circumstauoe is 
not conclosively established. It is only evidence from whii^h a 
re-union may be inferred. Passages abound in writings of Hfandn 
lawyers in which thin distinction seems not to have been borr'ie in 
mind, and the passage quoted from the Mitacsluzra is of that ^bu- 
acter, Kuta BtdlyviTaya v. Kvta Chudappatmtliamulu, 2 Moeid. B. 
C. It 235. t. 

Whether minor can enter into division and execute a. f ited.— 
This CfLse appears to be principally decided upon a deed oiA, re^esse 
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alleged to have been executed by the minor after attaitiing his 
majority ; but it is doubtful whether the point of Hindu law raised 
during the trial has been correctly determined. The father and a 
grown-up son divided the family property, the adult Bon receiTing 
his share, and the futher retaining his own share as well as the 
share of hia minor son. The question arises, Could the minor son 
have entered into a division, and execute a deed of division ? The 
father, in ascertaining the share to which the adult parcener was 
entitled, would, of course, be obliged to take into account the 
amount of property to which the parceners remaining united would 
be entitled, and the fact of one parcener insisting on division, and 
8e[»arating his interests, does not neceaaarily constitute the parceners 
who remain united, separated in consequence of tiie mere circum- 
stance of their shares having been estimated in order to detennine 
the share of the outgoing parceners. Even if a division between 
the parceners who do not separate can, under these circumstances, 
be considered to have taken place, the Mitmxhara shows that a 
r&-union ensued between the father and minor son. At § 2, b. is. 
eh. iL, we find the author says, Effects which had been divided, 
and which are again mixed together, are termed re-united. He to 
whom such appertain ia a re-united parcener ; and at g 3 he 
observesj Brihaepati declares. He who being once separated dwells 
again, through affection, with his father, brother, or paternal uncle, 
is termed re-united. With such of the brothers as may have 
become re-united to the common parents, any acquisition by a re- 
united parent, through his own industry or individual wealth, 
belongs exclusively to the son botn after partition, and not to him 
in common with another re-united ; and on failure of after-born 
issue, the sons who had already received their shares take by in- 
heritance what their parents leave, Mitac. ch. i a, vi, § 16 ; 1 Stra. 
M. L. 183. See further cm the subject, " Minority." 

niegitinuite children.— In those cases where illegitimate chil- 
dren would inherit on the death of their father, they will share on 
partition during his life ; if not, they are entitled to maintenance, 
see p. 97. 

njegitimate children of Englishman b^ Hindu woman — Bights 
governed by Hindu law— -Joint family^ — Yet partnership differa 
from joint Hindu family, defined by Hindu law — On death of 
each, his lineal heirs entitled to enter partnership. — H., 
an Engliahnian, had five children by two Madras Hindu women, 
one a married one of the Brahmin caste, living apart from her 
husband. The children were brought up as Hindus, and lived 
together as a joint family. H. devised an estate to the children in 
equal shares. Held, that the children were Hindus, and their 
rights were to be governed by that law, Mytia Boyee v. Votaram, 
Myaram, 8 Moore's In. Ap. 400. That, being children of a Chris- 
tian father, by diflereut Hindu motbera, although constituting 
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themselTeB co-parceners in the enjoyment of the prupertj, after the 
manner of a joint Hindu family, yet that the partnership so con- 
stituted differed from the co-partnership of a joint Hindu family, 
as defined by the Hindu law, and that at the death of each son, 
hia lineal heir, representing their parent, would be entitled to enter 
into that partnership.* 

A suit haring been instituted by one of the children against his 
brothers for partition of the estate, a razinamaji was executed, by 
which the shares and the amount to be paid to each were ascertained, 
with provision against alienation by sale, mortgage, lease, or 
security of any aepamte share. Held, that each co-sbarer might 
nevertheless alienate by wilL+ 

Blesitimate Bona do not inherit even movable wealth. — But 
the son by a Sudra woman, not legally married, does not obtain a 
share even of the movable property, " The son of a Brahmin, a 
Kshetriya, or a Vaiaya, by a woman of the servile class, shall inherit 
DO part of the estate [unless he be virtuous, nor jointly with other 
sons unless his mother was lawfully married], Whatever his father 
may give him, let that be his own," Menu, Maytihlta. ; s^e Milac, 
Jim. Valiana. 

Heirs entitled to maintenance. — BrihiMpati declares this dis- 
tinction after the father's death : " The virtuous and obedieut son, 
bom by a Sudra woman to a man who has no other offspring, 
should obtain a maintenance, and let kinsmen take the residue of 
the estate, Maj/uklia, see Jim. Vakana, A son by a Sudra woman 
born unto a man who leaves no [legitimate] ofiipring shaU, if he 
be strictly obedient lite a pupil, receive a provision for bis m^n- 
tenance," Gautama, a provision, for hi» maintenance, or as a means 
of livelihood, Mayuklia. 

Sons of a man by a woman of a higher daas. — The same author 
Bays, "Sons termed pratUomaf [shall have an allotment] similar 
to that of the son produced by a woman of the servile class." Son* 
ttrmed pratiloma, meaning those produced by a woman higher than 
the begetter with respect to class, Mayuklia. 

niegitimate sons of Sndias. — "Even a son begotten by a 
Sudra on a female slave may take a share by the father's choice. 
But if the father be dead, the brethren should make him partaker 
of the moiety of the share," Yajnavalckya, Mayukha, Mitae., Jim, 
Yahana. Choice, the pleasure of the father. From specifying 6y a 
iSvdra, it b clear that a son, by a twice-bom man on a female slave, 

• Query, Whether aiioh a right ot inheritance eiitiroB to oollaterftU ? 

t Where the opinion given by the nntivB law ofBcera ia apparenttj irreoon- 
cilahle with tha opiniona of approved text-writera on the Hindu law, thoM 
whu giro the opinion. should he aalcBd tu explain that which appsars primd 
faclf irrsconoilablB, bo that they may ahow on what ground ao apparent ei- 
emption from the general law Is inferred : whether a general cuatoDi. modify ' 
log teit« or local usage, family ouBtomn, or other eicopUonal niatterar ti. 

X PrntUomn meana igainat the hair. 
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does not obtain a share even by the father's choice. Neither after 
the death of the father will he get the half, nor io the absence of 
sons, or other [heirs], will he get the whole. This ia the argument 
of the Madana Ratna and others, Mayukha, Mitac. But simple 
maintenance, Mitae. 

Falling aon, cUoghters, etc., lUegitinuite sons take Ml shares, 
— Failing son, daughter, and daughter's son, the illegitimate sons 
come in for full shares iu a Sudra'a property, but their obtaining 
Bharea during their father's lifetime depends upon hia pleasure, 
Miiae. 

Failing son, daughter's eon takes equal shaxe.— Among Sudras, 
failing a putra, the son of a daughter becomes co-heir, Milac. 

Daughters caimot claim. — Daughters can neither claim nor share 
in division. 

Though when property descends they may divide equally. — 
Daughters cun divide property descending to them ia equal shares 
as Bona, of course, by consent. 

Partition among brothers alters the line of descent. — Parti- 
tion among brothers creates a new line of eucceasion tracing from 
the deceased brother. 

Among daughters has not the same effect. — F. Maen., 55, says, 
On failure of male issue of a brother who has divided off, the right 
of the female relatives, namely, of the widow or daughters, accrues. 
Partition among daughters has no each efiect, since on the lapse of 
one co-sharer, if married, her share vests in her own line ; if un- 
married, in her brother's, Mttae. 

Women cajinot compel division. — No women can compel a 
division. A tvife can only claim maintenance from her husband, 
but no ehare in the property; and a widow inherits in the case of 
a divided family, so that no division is necessary. In a:i undivided 
family she gets ouly maiuteuauce, unless she inherits the self- 
acquired property of her late husband. 

Where married according to approved species. — That which a 
woman may have received in gift from her own family returns to 
the donors, if alive, and her marriage be of a disapproved species. 
If the donors are dead, it goes to her husband and his kindred. If 
the marriage be of an approved species, it goes to her husband and 
his kindred, which does not support him, and Smrili Chandrika, 
which does. Gifts made by a man in anticipation of marriage, 
should the woman die before the marriage takes place, are returned 
to the intended bridegroom. See " Stridhana." 

Woman's fee or gratuity. — Mr J. Strange says, The woman's 
fee, or the gratuity given her on her marriage by the bridegroom, 
for the purchase of household utensils, cattle, itc, as an exception 
goes to her brothers. For this he cites the Mayukha, without 
reference to the particular part Chapter iv. s. x. of that work 
treats of woman's property, and does not support this rule. Mr J. 
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Strange likewise refers to Ute Smriii CAandriia, ' 
support him. Bat the ilitacAara sapports the rale, bat says, '' to 
the brothers of the whole blood," a distinctioa which Mr J. Strange 
does Dot notice. 

^^e entitled to a slLaie. — In the case of equal participation 
between a bther and his sons, a shue belpngs also to the wife, if 
no separate property had been given to her. T^MOPaichga aay^ 
" If he make the aUotment^ equal, hia wives, to whom no separate 
property had been giren hy the bosbaad or father-in-law, most be 
rendered partakers of like portions ;" and he adds, " or if any had 
been given, let him assign the hal£" Tit A«i//, meaning as mnch 
as, with what had been before given her as sepante property 
(sttidhana). will make it equal to a »»i'a share. Bnt if her property 
be [already] more than such share, no share [belongs to her}, 
JfayviAa, Mitac, Haifa Krama SangroAa, Jimuta Vaiana. 
Where she does not participate, she mnst depend upon the reserva- 
tion to be made by ber hnsb.<uid for huoself and the remaining 
members of the family, which, with reference to property acqnired 
by him, may be to any extent that he may dean expedient. Where 
peculiar property has been bestowed on some of the wires, the other 
wiv«6 destitute of male issue mnst be rradered t^ the laths par- 
takeis of wealth to tlte same amoonl, Daya Krama Sait^niuL. 
Bat if such property have not been given, then she muct be r«a- 
dered equal sharer with tkt sons, u., lAtm the sons are made 
equal sharers, Dai/a Krama Sangraita. 

In the case, however, of peculiar pmptiiy henng bten given [to 
all the wive^], thai they w^ only leeeiTe IttU a shue by the inle 
of analogy observed in thecaseof asupuaeded wifewbohasncaved 
peculiar pn>perty. and who is entitled to lecem only haJf ibe 
gntoity [otherwise] given to a wife on ber sap«neseia% r<;^waala^n, 
Jim. Vakatia, Cituiamaiu, 

Widow's li^ts is 'heatgaX.—Sir W. B. Maem. tsj», At any time 
after tfae death, natnrBl or civil, of tbar pwentB, libe htellina an 
oampetent W cane to a partitton anoog tfaenaidTes al the prOfMi^, 
minabk Hid inmoraUe, anoestntl and aeqnmd ; aad accordtn; to 
the lawaarecetTedintfae p t wiii eerfBtnfa], the widow ia ant aaly 
eatilfed to Bhare an andivided estate with the brathra of her hna- 
bmd, but flhe nay leqmte bom them a parthkn of i^ akhea^ bv 
■Botmeal willAa»rffienp(mtb»beMa<rf hahaabandatherdewmn. 
Sea Jtjf»Mt — < f Jim' t. Jtmimnimmmar, I S. J). A. S. 3» ; Sti- 
baad Bm t. M<nut Otrndrma, it. 58 ; Bmni Atawam" DOia w. 
£aMf SeoT^fmimi, A. 135. 

Ib Boures. — Bnt in the Bcaarea ccbooi the revwae of thia dM- 
liiaepnnib. See />M/>ei( Si»gk t. &Um.— eat Sm^ A. 59. 

■Mher AuM equUj with MU. — "Lh the motbw alio lake 
■M eqnal iban,' T^fmnM^fa. Motbos rao 
ii«la the ihmm of aon% Fuimt, Jim. TafaM. 
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la anotheT Smrtii it is said, " A mother, if she be dowerlcss, shall 
in a partitioti by sons take an equal share." The meaiiiDg is, thnC 
if ehe have dower ehe Bhall take onlj aa m ' 
dower, will make het an equal aharer with her bi 
bclonga to her if her property be more than such ahare, Mayakha. 

In a caae before the High Court of Bombay, after citing the above 
passage", Anumld, J., said, Thia doctrine has beea followed by the 
late tjupreme Court in the case of the goods of Cbepajnddoo, decided 
on the 22d uf June 1861, a note of which was furnished by the 
Chief-Juatice, where the Court, after consideration, and obtaining 
answers from the .Shaatrea of the Sudr Adawlut, and at Fuoua, held 
that, " If there be more than one widow, each is entitled to an 
equal share of the property." It appears from these answers, that 
although tlie author of the Mayukka cites no text in support of his 
opinion, such texts are to be met with in the Viramitrudajfa, an 
authority of the Benare* school, and Macn. " Prins. of Hindu Law," 
X work of authority in Bengal. It is also said, p. 19, that if there 
be more than one widow, their riglits are equal. The caae in Mor- 
ton'* Report*, p. 314, shows that thia rule was acted upon by the 
Supreme Court as early as the year 1791 ; and in 1 Aforlej/'* Digest 
(§ 15), we find an instance of its being acted on in the North- 
Western Fruvinces in IS.50. On these authorities we hold that the 
widows in this case &tt prima facie entitled to equal shares of the 
property, and it remains to be considered whether either of them is 
disentitled by misconduct to her share ; and if not, then whetherwe 
ought to grant administration to them jointly, or to one only ; and 
if the latter, to which of them. After asking, Is the elder widow, 
then, deprived of her right by the misconduct proved ? the learned 
judge proceeds to discuss the questions of infidelity and incontin- 
ence, and to point out discrepancies in the authorities on the sub- 
ject, adding, In Bengal two widows take the whole estate for life, 
and on the death of one the whole survives to the other, upon whose 
death it goes to the collateral heirs of the husband, I Mori. Dig. 
313. In Madras it has been held that the eldest widow succeeds, 
the other widows beieg entitled during her life to maintenance only, 
the second widow soccecding on the death of the first, 1 Mad. Sel. 
/»«. 456,457,S. fi. ^, of No. 11, 835; 2 »6. 44. But see SHronffa's 
Man. of II. L. 2d ed. 5 326, where the author lays down that in 
Soutberu India the wives are viewed on an equality, and inherit 
equally ; and he considers the following passage from the Mitaeshara, 
ch. ii. 8. i, § 6 (omitted in Cotebrook^a translati(ui), which the editor 
owes to Vakeel Srinivaeacharya, "The singular number 'wife' 
signifies the kind, hence if there are several wives belonging to 
the same or diffisrent castes, (they) divide the property according 
to the shares prescribed to them, and take it." In the goods of 
Dadoo Mania, lat September 1863, Ind. Jur. Oct. 25, 1862, page 
59. 
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Sir Thfymat Strange, pp. 136, 137, has laid down decidedlj. When 
a man has left more widows than one, and no son by any, she who 
is first married, being the one who is considered as married from a 
aense of duty, succeeds in the £rat instance, tlie others inheriting in 
their turn as they survive. He quotes as an authority 3 Dig. 461, 
i89, 486. Mr Slrange'i Man. H. L. 326, does not assign any 
reason for supporting the conclusion that a clause between clauses 5 
and G in Cohbrooki't translation of ch, ii. s. i. of the Mitaegliara 
has been omitted ; and nntil the authenticity of his assertion be 
proved, we must conclude that Cokhrooke'\s correct. In clnuse 5 Mr 
C'olehrooke translates a passage from Subo^ini, which appears to us 
to support the view of Sir Thomas Strange. Clause 6, which should 
follow the supposed omitted clause, is not in harmony with the 
existence of such a clause. Neither does any other passage in the 
whole chapter of the Mitaeshara support the conclusion that such 
clause ever existed. 

Macn.., P. H. L. p. 19, which appears to be the same passage as 
that referred to in the above-quoted judgment of Sir J. Arnold, 
when drawing the distinction between the law current in the Bengal 
and other schools, observes, that if there be more than one widow, 
their rights are equal ; for this position he attests EL H. L. Ap. 
59, which has reference to a totally different subject, namely, a 
claim to maintenance preferred by a wife against her husband. It 
is singular that Macnaghtm, should have referred to Sir Tliomat 
Strange'g work as his authority, seeing that it expresses a totally 
different opinion at pp. 136, 137. 

Section III. 

MODE OF PAKTITIOK. 

Whei-e no comimn property, partition may take place — By arbitral 
lion, by adjuaiment, by lot, by euit — WUkout writing^ Aviottg 

Where no comiaoii property, partition may take place. — Even 
where there is a total failure of common property, a partition may 
also then be made by the mere declaration, '' I am separate from 
thee," A partition may be a mere mental distinction. This ex- 
position clearly distinguishes the various quahties of this term, 
Mayukka. 

By arbitration, by adjustment, by lot, by enit. — Partition may 
be made openly in the presence of arbitrators, or privately by adjust- 
ment, or by casting lots, Sancha and Liehita, Jim,. Vakana. If no 
amicable arrangement can be arrived at, the object may be effected 
by a suit to enforce division. 

Without writing. — A division may be effected without an instru- 



t ill writing, Rewun Persi\d v. Aft. Radda Beehy, 4 Moore's In. 
Ap. 1G8, According to Bengal law, a wiiting ia merely uaed ire 
memnriam. rei, and a written inatnuuent is not essential to the 
validity of any disposition of property, 2 Macn. Priti, H. L. 147, 
n., 168, n. Tiiough not necessary, it is proper to execute a deed 
of partition or release, wMch ia the best CTidenoe of pattition. But 
partition without such an instnunent cannot be set aside by any of 
the co-heirs on that ground, aa doubts regarding tbe fact can be 
solved by parol evidence, ih. IS8, n. See Mantena Rayapnraj 
V. aiekuri VenhOaraj, 1 Mad. E. G. Ji. 100; Doe d. Eajah Sri 
Krist V. K In. Co. 6 Maoris In. Ap. 367. 

Verbal evidence of partition ia as conclusive as though it had 
been written. Doe d. Gacoolckunder Mitier v. Tarrackurti Miller, 1 
Mori. Dig. 485, g 55. 

A memorandum of separation between two bruthers, one of whom 
had neither agreed to nor signed it, b not binding on him, and on 
the death of his brother he is entitled to succeed to the whole pro- 
perty, to tiie exclusion of the deceased brother's widow ; she is 
entitled, however, to maintenance, Gopal Rao Pandoorung v. Rurna 
Raee, 3 Jlorr. 623 ; 1 Mori. Dig. 485, § 51. 

Among co-heirs. — As on partition by tbe iatiier, ante, p. 339, 
so hero by the co-heira partition may take place by arbitration, 
adjustment, or lot, or by snit in courts Although it ia not made 
indispensable, yet the law prescribes a written instrument, and it is 
always better to have it. Brihaspali says that a record of parti- 
tion which brothers [or other co-heirs] execute after making a just 
division by mutual consent, is called the written memorial of the 
distribution, MayuiAa. 

Sir T/iomai Strange, in terais eulogistic of the instruments and 
agreements of the Hindus, says, They are models in their way. 
Penned in general by the village accountants {mnocopolim),* while 
they express everything that is material, they do so witii a com- 
pactness and precision not easily surpassed. A regular instrument 
of partition being entitled according to its purport, the things dis- 
tributed by it are specified by name, and may be inventoried on 
tbe back, the amount being noted also in figures to preclude any 
fraudulent insertion eubsequent But they are considered to be 
best enumerated in the body, and this bo as to show what each has 
received, that the fairness of the division may appear. With the 
date the names of the parceners are inserted, designated by those 
of their fathers', the same names among Hindus being usually com- 
mon to many, for which reason the xiatemal names of the drawer 
of the instrument, and of the witnesses to it, are added. Where it 
ia holograph [or wholly written by the hand of the writer], there 
is tho less necessity for witnesses, but they are in all cases recom- 
mended, VrUiaapaii, TaJriavalcJiya, The greatest credit attaches to 
• PutwBree, Canuungo, 
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auch an instrument, executed in the presence of, and attested by 
the rjyah and hia officers, by ■which is to he understood simply a 
public authenticated attestation. Wliat the law espeuta in general 
is, that it should be attested by kinsmen ; the want of whom, how- 
ever, and the consequent substitution of more distant relations, or 
even of neighbours, is always open to be explained. Such, in fact, is 
the order in which witnesses for this purpose are classed ; kintnien 
being described as persons allied by commuDity of funeral oblations, 
or as sprung from the same race ; relatioiit, as maternal uncles ; 
and other collateral and distant relations of the family. 



PEEIOD OF PiBTITION, 



Confiietiwi opiniojii in different tchooU — According to the Bomhay 
school Otere are thrtt periods at which partition of ancestral eifatr 
takes place after death of parents — During joint Uvea, if the mother 
he past ehUd-hearing — (3.) Or with t/ie fat/ierU consent at any 
time — Cireumttances juslifging partition without fatJier's eonsmt 
— Where father incapable, partition with consent of eldest son — 
This opinion refilled — In Bengal ttno periods of partition — In 
Madras are foar periods — (1.) By the falMr's desire — (2.) On 
his retiring from worldly afairs — (3.) Demise of t!ie father — 
(i.) W/ten the father is addicted to vice, is old, disturbed in intel- 
lect, diseased — Emaneration by CoUhrooke — In Bengal the right 
to partition is at the father's instance, except in case of civil death 
and degradation — Menu docs not support i/ie doctrine of compul- 
sory division — He refers only to tlte recovery of lost ancestral pr^ 
perty — The mention of sisters has reference Ui di^MSalin marriage 
— The doctrine of the cessation of the mother to bear children is not 
generally adopted — In Bengal the volition of the father and the 
mother's incapacity m,iist co-exist — Provisions for afier-hom sons — 
T!i£ rule vnlh regard to mollis being past child-bearing refers to 
any wife — The vice and disease must be such as to produce degra- 
dation from, caste — Age, impairment of mind, and bodily disease 
are not causes of partition, Init of appointment of son as manager — 
Sis acts bind tlie family property, but consent necessary to aliena- 

Oonflicting opmfons in different schools. — There have been very 
conflicting opinions eipreased upon this branch of our inquiry by 
different writers in the several schools, who assign various periods 
for the attaching of the sou's claim to partition. One of these was 
the death of the father. As we have treated of the descent of pro- 
perty on the natural demise of the futher, under the Lead of Inhe- 
ritance, it more properly coming under that division, it ia of course 



i to a certain extent from our consideration here. We aay 
to a certain extent; for, as almost all writers on Hindu law include 
it, either expressly or impliedly, under the head of partition, we 
must necessarily, in refening' to their opinions, follow their e»am[ile. 
Viramiirodiiya. Mitac. Bays, But in the case of his (the father's) 
demise, the Buccessor'a own choice is of course the reason (of par- 
tition). 

Accordmgto the Bombar Bchool, there are three periods at 
which partition of aacestial estate takes place after death of 
parents.— 1. "After the [death of the] father and mother, the 
brothers being assembled, must divide ecjuaily the paternal [and 
?iiater/Kii] estate ; but they have no power over it while their parents 
live [unless the father choose to distribute it"1, Menu. By inserting 
the word "and," the consummation of [botli their] deaths is not 
required. Even thus, in the Madana Batna and Smriti Sangraha, 
" B partition of the father's wealth may take place even while the 
mother lives, for this reason, that without her husband the mother 
does not, from her independence, also derive ownersiiip. A parti- 
tion of the mother's wealth may also take place in like manner 
while the father ia alive ; for if these be issue, the lord of the wife 
is not lord of the wife's wealth, Mai/uklia. 

During joint lireB, If the mother be past child-bearing. — 
2. This is opposed to the test of Brahtispati : "On the demise of 
both parents, participation among brothers is allowed, and even 
while they are both living it is right, if the mother be past child- 
bearing." 80 Narada : " Let eons regularly divide the wealth when 
the father is dead, or when the mother is past child-bearing, and 
the sbters are married, or when the father's sensual passions are 
extinguished," Mayiikha. 

In partition, however, of the mother's property by sons, the 
assumption of course ia, that there are no daughters, aa these would 
take first, Mitac., Ytjnavakhya, Jim. Vahana. 

Or with the fother's consent at any time. — 3. Goutama: 
' "After the demise of the father, let sons share his estate, or while 
he lives, if the mother be past child-bearing, if he desire partition. 
From this expression, if he dmre, partition is declared legal also 
before the mother is past child-bearing by the father's wish alone,* 
Mai/uk/ia. 

Oircnmstances justifying partition without other's consent.— 
Nnrnda : " A father who ia afflicted with disease, or influenced by 
wrath, or whose mind is engrossed by a beloved object, or who acts 
otherwise than the law permits, has no power in the distribution of 

■ The following nute ia appended :— " 6. ColtltrooU, Mttas. 280, But 1 have 
here foUiiwed the translBtitm given in Jim Vahana, p. 24, aa Qiiira conform- 
able to the doctrine of the Mni/ulcha, which allons oal; three periods of par- 
titioa. The Mitac, on the other hand, asaerts four, and iu support of this 
duutrine divides thiE very text of GmUama inb) three t>"rtiui)4." 
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the estate." Harita: " If the father be free from desire, old, per- 
verted in mind, or long afflicted with disease, partition of hia wealth 
[may be made]." Free from desiM, according to the Madiut Ratna, 
means without deaire of partition. Penierted in mind, following 
practices contrary to law. " The sense ia, that partition may be 
made even against the will of [auch a] father," M<i>/akh/i. 

Where father incapable, partition with consent of eldest son. 
— Harita* says, that when the father is incapable, partition takes 
place by the concurrence of the eldest son. But if he be decayed, 
remotely absent, or afflicted with diHease, let the eldest son manage 
the affairs as he pleases. So Saatha and Ltkhita : " If the father 
be incapable, let the eldest son manage the affairs of the family, or, 
with his consent, the next brother conversant with business," 
Mn>/iik/ia. 

niis opinion refuted. — Jim. FaJmna says, The alleged power 
of sons to make partition when the father is incapable of business 
[by reason of extreme age, &c.], has been asserted through ignoT' 
ance of express passages of law [to the contrary]. Thus Harita 
says, " While the father lives sons have uo independent power with 
regard to receipt, expenditure, »nd bailment of wealth. But if be 
be decayed, remotely absent, or af&icted with disease, let the eldest 
son manage the affairs as lie pleases. So Sanklia and LiiJiita ex- 
plicitly declare, " If the father be incapable, let the eldest son 
manage the affairs of the family, or, with his consent, a younger 
brother conversant with business. Partition of the wealth does 
not take place if the father be not desirous of it ; when he is old, 
or his mental faculties are impaired, or his body is afflicted with a 
lasting disease, let the oldest like a father protect the goods of the 
rest, for [the support of] the family is founded on wealth. They 
are not independent while they have their father living, nor while 
the mother survives." 

In Bengal two periods of partition. — Jim. VaJiana says, There 
are two periods of partition, one when the father's property ceases, 
the other by hia choice while the right of property endures, Jim. 
Vahana ; and the author of that work denies the ri^ht of the sons to 
enforce partition in the life of the father against his consent, on the 
ground that the sons have not ownership while the father is alive, 
and free from defect. But three periods must not be admitted. 
The author here opposes the doctrine maintained in the Mitacihara, 
as is remarked by the commentators, Achi/uta, Sritnthna, and Md' 
li^svara. 

In Madras are four periods. — The Mitaoliara mentions fonr 
peril) ds — f 

1. By the father's deslie. — One period of partition is when thu 

• Sauklui, Slnltu, fl. L. liook IU8. n, ; MUnc. ch. i. a. ii. n. 
\ This iection refers to Ibe liw goTerning the division of propeTt; gener- 
ally, Nagalinga Mudali v. Subtiiramaniya Mvdali, 1 Mad. E. C. B. 77- 
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fatLer deHires aeparation — " When the father makes a partition," 
(iQutama, Mitae. 

2. On Mb retiring firom worldly affairs. — Annther period is 
while the father lives, but is indifferent to wealth and disincliiied 
to pleasure, and the mother ia incapable of bearing more sons, at 
which time a partition ia admissible, at the option of Bona, against 
the father's wish, as is shown by Narada, who premises partition 
subsequent to the demise of both parents. " Let sons regularly 
divide the wealth when the father is dead;" and adds, "or when 
the mother is past child-bearing, and the sisters are married, or 
when the father's sensual passions are extinguished." Here the 
words, " Let sons regularly divide the wealth," are understood, 
Mitae. 

3. Demise of the father. — Goutamn likewise having said, "After 
the demise of the fother, let sons share his estates," states a second 
period, "or when the mother is past child-bearing," and a third, 
" while the father lives, if he desires separation." 

4. Wlieti the father is addicted to vice, is old, disturbed in 
intellect, diseased. — So while the mother is capable of bearing 
more issue, a partition ia admissible by the choice of the sons, 
though the father be unwilling, if he be addicted to vice or afflicted 
with a lasting disease. Sanklia* declares, " Partition of inheritance 
takes place without the father's wish, if he be old, disturbed in 
intellect, or diseased." 

Enumeration by Oolebrooke. — Colthronh^'g Annotafions. There 
are four periods of partition— One while the father lives, if he 
desire partition ; another is when the mother ceases to be capable 
of bearing issue, and the father is not desirous of sexual inter- 
course, and is indifferent to wealth, if his sons then require par- 
tition, though he do not wish it. Again, another period is while 
the Another i* yet capable of bearing issue, and the father, though 
not consenting to partition, is old, or addicted to vicious courses, 
or afflicted with an incurable disease, if the sons then deaire parti- 
tion. The last period is after the decease of the father, Visveivani, 
in the Madana FaHjata. 

There are four periods of partition in the case of wealth acquired 
by the father, Vinvesviura in the Suhoudhini. 

Four periods of partition amongst sons have been stated by the 
author ( Vign^aneawara), which are compendiously exhibited in a 
twofold division by the contemplative saint Tajnavalehya. Here 
three cases may occur under that of distribution during the life of 
the father, viz., with or without his desire for separation ; the case 
of his not desiring it being also twofold — 1st, When the mother 
lias ceased to be capable of bearing children, and the father ia disin- 
clined to pleasure, ka. ; 2d, When the mother ia not incapable of 

• Cited ai Harita in iLe JfoyuMn, p. 
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bearing issue, but tlie father is disqualified by vicious habits, c 
like, Sitlioadhim. 

The doctrine of the Eastern writers, Jim. Ynhann-, ic, who 
maintain that two periods only are admissible (viz.), the volition 
of the father and his demise, and not any third period ; and that 
the text relative to the mother's incapocitj for bearing more issue 
regards the estate of the piit«ma1 grandfather, or other ancestor, is 
refuted, Bolant Bhutin, Mitac. 

We hold that while the father surTives, and is worthy of retain- 
ing uncontrolled power, his will alone is the cause of partition. If 
he be unworthy of such power in consequence of degradation, or of 
retirement from the world, or the like, the son's will is likewise a 
cause of partition. But in the case of his demise, the auccessor'a 
own choice is, of course, the reason. By this mode the periods are 
three. Else there must bt! great confusion, in the uncertainty of 
subject and accident, if many reasons, as eitinctioii of worldly pro- 
pensities, and so forth, must be establiBhed collectively and alterna- 
tively. Thus the mention of certain reasons in some teits, and the 
omission of them in others, are suitable ; for the extinction of 
temporal affections, and the other assigned reasons, indicate the 
single circumstance of the father's want of vmcontroUed power, 
since it is easy to establish that single foundation of the text, 
Viramiirotlaya, JIfilaa/uira. 

Partition then attaches vdlh the father's consent, or wtllwut it, 
under the circumstances mentioned. 

In Bengal the right to partition is at the father's instance, ex- 
cept in case of civil death and degradation. — ^ir Tkom/ui Stramje 
says, " No Hindu can, according to the law, as it prevails in the 
Bengal provinces, under any circumstances, call upon his father to 
divida Ilia projierty with hun. The father may abdicate in favour 
of one, or of all, according to the limits imposed upon hini by law, 
if he thinks proper ; but with the exception of two cases, partition 
amongst the Hindus in the lifetime of the father, whether of ances- 
tral or of acquired property, would seem to be at the father's will, 
not at the option of the sons, Afemi, ch. ix. § 104 ; Sanclm and 
Likkita., Narada, Fyoso, Gontama, Savdha-i/fina, Jim. VaJtana, 
Mitac. {See Nagalinf/a Afvdaliv. SubUTainaniifa, 1 3fad. U. C. R. 
77.) The excepted cases being that of his civil death by tntcring 
into a religious order, and that of dfgradatian, working a for- 
feiture of civil riglits," Mean, and even in these cases it is the law 
alone that operates, casting upon the sons, by right of birth, the 
Huccesaiou by anticipation.* 

iSsaa does not support the doctrine of compulsory division, — 
Sir T/ioma^ Strange sajs, " A test of Afrna is referred to as show- 
ing that of ancestral property belonging to the father, the sons may 
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at tlieir pleaaure exact a division o£ him, however reluctant ; and it 
is true [aa has been already iutimated], that their claim upon pro- 
perty descended is stronger than upon what has been otherwise 
acquired. But the inference drawn in the Mitacsltara 'm at vaiiance 
with the current of authorities, including ifenu himself, whose 
obvious meaning in the text referred to ia simply that ancestral 
property recovered without the uae of the patrimony classes upon 
partition with property acquired, not to mention that the text in 
question is differently rendered in the translation we have of the 
" Institutes " by Sir W. Jones, in which it has nothing to do with 
partition by the father, bnt regards partition among brothers after 
his death. Moreover JagamuUha, in his digest, virtuaDy negatives 
the inference deduced from it and other correspondent testa which 
he examined, concluding that " if it be against the father's iiiclina- 
nntion, partitiotL, tnen of wealth inherited from the grandfather, shall 
not be made." The passage in the Milacs/iara, ch. i. s. v. § 11, 
alluded to is ; — " Menu likewise shows that the father, however 
reluctant, must divide with his sons at their pleasure the effects 
acquired by their paternal grandfather, declaring as he does, If the 
father recover paternal wealth not recovered by his co-heirs, he shall 
not, unless willing, share it with his sons, for in fact it ia acquired 
by him." The passage in Menu, is as follows : — " And if a son, by 
his own efforts, recover a debt or property v.njuaily detained which 
could not be recovered before by his father, he shall not, unless by 
free-will, put it into parcenary with his brethren, since in fact it was 
acquired by himself ; " that if a father recover property which had 
been acquired by an ancestor, and taken away by a stranger, but not 
redeemed by the grandfather, he need not himself share it, against 
bis inclination, with his sons, any more than he need give up his on'n 
acquisitions, Mitac. 

He refers only to the recoveiy of lost anceatral property.— But 
the inference is not warranted by the test cited, nor indeed by other 
authorities. Menu does not in this text discuss the division of an- 
cestral property, but simply declares that lost paternal wealth, when 
recovered by the co-heir, shall be treated as self-acquired property. 
Moreover, the text in question ia differently rendered by Sir W. 
Janes, Menu, where it appears to refer to partition among brothers 
after the father's death, and JaganuiUka opposes the inference drawn 
from it, adding, that il it be against the father's inclination, partition, 
even of wealth inherited from the grandfather, shall not be made. 
Jaffannatha says, that of patrimony inherited, a partition may be 
obtained by application to the king in a certain case — viz,, if sons 
be oppressed by a stepmother — but for this he cites no authority. 
Macn. confirms this ; but Sir Thomas Slrange virtually negatives 
the position. 

The father cannot mnke a partition of his ancestral immovable 
property unless the mother is past child-bearing. With regard to 
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his self-acquired estate, coQsiEting of movable and imu 
property, aiid ancestral propeii^ tost, but recovered by the father, 
hia own consent is alone requisite to partition. 

The Benares nud other schools differ horn the Bengal as to the 
division of ancestral estate. According to the former, tlie sous may 
enforce it, if the mother be past child-bearing, although the father 
retain his desire for sexual intercourse, or, as it is termed, worldly 
affections, and he is opposed to partition. 

Tlie mentioa of sisters h^ reference to dispoaal in mairiage. — 
The mention by Narnda, " Of the sisters being married," does not 
intend a distinct period, but inculcates the necessity of disposing 
of them in marriage, JimiiU.1, Valuiri'i. 

The doctrine of the cessation of the mother to bear children U 
not generally adopted. — The doctrine with reference to the period 
when the uiotlier ceases to bear issue, does not appear to be 
generally adopted, unless it has tended to induce the husbaud to 
withdraw from the world, that circumstance alone justi^dng thtt 
claims of the sons, which does not support him. 

But though the cessation of child-bearing may nut entitle thetn to 
a, partition without the consent of the iiither — 

In Bengal the volition of the father and the mother's in- 
capacity must co-exist.— ^Yct in Bengal it has been held that it 
cannot take place even laitli his consent, if the mother continues 
capable of child-bearing, it being necessary that the volition of the 
father and the mother's incapacity eliould co-exist, because after- 
born children have by birth a special interest in ancestral property, 
Narada, Jimiita V<iJiana, Srikrithna, Daya Krama Sangralia, 
Balam Jihulttif Mitae. 

Frovisions for after-bom Bons.— There is, however, a provision 
made for this contingency, Menu, Mitac, Daya Krama Sangraha, 
although there are different opinions as to whether the shares of 
after-bom sons should be supplied by the father, or by the brothels 
who have received theirs. 

Where the pregnancy is appareat at the time of partition, it 
should either be postpoued or a share set apart to abide the event. 
Bat if it were not known, should a son who was at the time in the 
womb be born afterwards, he should obtain his share from his 
brothers by contribution, while a subsequently begotten one should 
have recourse only to the remiiining property of the father, succeeding 
to the whole exclusively, or dividing it with such of the brothers as 
may have become re-umt«d to the common parent Auy acquisition 
by a re-united father, through means of his individual wealth or 
[lersoual exertions, belouging exclusively to the son bora after 
partition, and to him in common with another re-united, and where 
there is no atter-bom issue, the sons whu bad received their shares 
take by inheritance what theij' parents leave, \fit»c. 

The rule with regard to mother being past child-beahag refers 
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to any wife. — Tliia dcDotes generaUy any wife of t!ie fatber, 
Hi-ikruihna. Since the condition is stated by way of illustration, it 
intends generaUy the impossibility of further male issue. If, there- 
fore, it be possible that the father ahou|d have issue by another 
wife, partitiou should not be made, Achyuta. Even then, when 
the father's wife is incapable of bearing issue, partition ia by the 
father's choice, Srikriskna, note to Jim. Vahana ; bo the postpone- 
ment of partition is admissible lest sons born after his retirement, 
if his passions be uot extinguished, and his wife accompany him to 
the wilderness under the option allowed by the law (" if she chose 
to attend him"), Menu, should be thus deprived of a maintenance. 
Bat if he retire to the wilderness at the latter period described by 
the legislator. Menu, there is nothing to prevent partition at that 
time, since the cessation of the mother's courses must have previously 
taken place, Srikritkna, Jim. Vahmia. 

The vice and disease most be sucli as produce degradation 
&om caste. — Sir Thomas Strange says, Adverting to the various 
opinions that have been entertained oa the question, the practical 
difference among them, says an emineut cominentator, Colebroake, 
regards chiefly the cases of vice and profligacy with lasting disease, 
and consequent disqualifications and incapacity, subjoining, how- 
ever, that without consent of the head of the family it is not in 
such cases allowed by tlie prevalent authorities of Bengal, unless 
the vice or disease be such as to induce degradation from caste. 

Age, impairment of mind, and bodily disease, are not causes of 
partition, but of appointment of son as manager.— 7/frri fa says, 
"If he (the father) be decayed, remotely absent, or affected with 
disease, let the eldest son manage the affairs as he pleases." So 
Sankha a,TiA Zilc/iita explicitly declare, " If the father be incapable, 
let the eldest (son) manage the affairs of the family, or, with hi.s 
consent, a younger brother conversant with business. Partition of 
wealth does not take place if the father he not desirons of it. When 
he is old, or hia mental fiiculties are impiiired, or his body is 
aMiuted with a bsting disease, let the eldest, like a father, protect 
the goods of the rest, for the support of the family ia founded on 
wealth. They are not independent while they have their father 
living, nor while the mother survives," Jim. Vttlia.na. Primogeni- 
ture does nut give any title to the management, but capacity for 
business, though, where the qualifications are equal, the eldest would 
have the preference, Jhrrii. 

His acts bind the family property, bat consent neceisary to 
alienation. — The acta of the managing member, when for the uses 
of the family, are binding npon it, but in alienating the property, 
the consent of the co-partners, expresaed or implied, is necessary. 
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Of aw:e*traL properti/ — In Bombay, torn enlitltd lo division of an- 
eutral property — Aneeilral property lott but recovered, at id/- 
aeqiiired, not vrithia ihe rule — Madrai tchool — Soiu or grandtona 
may compel a division of ancegtrtd properly — ParlUioH wkkout 
tkefiiiher'tcQMent it illegal — But with hit eontertt bindt him, though 
ahtent lU the lime^Bul wiUumt hit caiueat does not bind the ton 
who m»de it — Partition of self-acquired property without tlte eon- 
tent of the father — What is telf-acquisition — Explanaiion of ao- 
qiUntion by leamiw/ — Bengal te/iool — Mtt if joint-ttock uted »» 
acquitilioit — Bombay school — Lott property acquired — Appliet to 
movable properly in Madra*: in Bengal and Boinbay, to both — 
Benyal school — Antextrai property recovtred — Upedal rule with 
regard to land recovered — Madras school — In Madras tout haee 
some interett in self-acquired immovable pn^rty — Undecided 
w/ietherson can compel division of leif-acquired immovaMe proprrty 
— Self-acquired movaAle property — Tlie ovmur may divide it at he 
likes — Helraction — Bwimeration of tubjects of acquititian — The 
acquisiiiom must be made witlioiU charge to Uie patrimony — If such 
acquiiitiori obtained from common stock — Exception, with regard 
to acquititvmt by learning — Exception, with regard to wealt/i ac- 
quired wUhout detrimemt to the paternal estate — Gifts from father, 
Ac. — Wliere aegwititione by valour are dittribaiable — (?jfl!* of 
affeciionaU kindred — Soudayacam — Wealth acquired by labour, 
employment in agriculture — Oilier exemptions from partition — 
Brothers living in union are entitled to the lands purchased hjf 
their aequiaitiont in proportion to the funds eontrVntted by them 
rfjpeetively — Property acquired by brothers should be dittr&ulcd 
atnoiy them according to tlie labour and funds employed by each 
— AcquititioTit made by means of the patrimony — Lands purchased 
by one co-heir with borrowed inoney — Property exclusively acquired 
by one co-heir is not to be shared by his brethren — Interest ((f father 
in wealth acquired by united tons — Where one brother associates 
wit/t atiot/ierin developing his property — House built on Joint land 
— Augmentation of the common fund — Acquititions by uuatsitted 
labour — By joint fwnds or personal labour — iSelf-acquiaitions with- 
out lite aid of joint fands — Exception in case of land, the recovery 
of which entitles acquirer to a fourth over and above his owtt — 
Yautuca — A united half-brother sluill not participate in the self- 
acquisitions of his co-proprietors — Improvem^ent of undivided pro- 
perty — Agreement between members respecting expenditure of self- 
aajuired fundi — Bennmee purchased by a memberof a joint family 
don not render the property self-aequireii — Fraudulent concealment 
n properti/. 
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Of anceetral property— In Bombay, BonB entitled to division of 
ancestral property. — Partitiou of ancestral property may take place 
without tliu father's consent in Bombny. Brihtupali Atic\tiie& parti- 
tion ill sojne ciises without his wish: " Tlie father and sons are equal 
shiirers in hunses and lauds derived regularly from anceetors ; but 
»ina are not worthy [in their own right] of a share in wealth ac- 
quired by tlie fiither himself when the father is unwilling." Frotu 
which it results, "that sons are worthy of a ahnre in property acquired 
by the grandfather, or other [ancestor], even though the father do 
not wish ic," Mmjuklta. This doctrioe has been followed in a case 
in the High Court at Madras, Nagatiti^a Mudali t. Subhiramaaiya, 
I Mnd. n. V. Ji. 77. 

Ancestral property lost but recovered, as self-aciinired, not 
within the rule. — But this rule does not ajiply to ancestral property 
where Bucii [iroperty has been loat, and conld nut be recovered by 
the ancestor, but has been recovered by the efforts of his son, and 
at hia sole expense. Such property classes as self-acquired property, 
and follows the rule applicable to property gained by science, valour, 
(ir the like, J/eiia, Vishnu, Mrikaxpati, Mayukha. 

Madras school — Sons or gnuidsons may compel a divisioB of 
ancestraJ property. — We have seen that in the Bengal school the 
opinion is, that under no circumstances can a eon exact front his 
father a division of ancestral property except in cases of civil death, 
(entering a religious order), or of degradation of caste, working a 
forfeiture of civil rights, these two exceptions being applicable to 
Hindu law in general. But with regard to the law of the Madras 
Presidency and elsewhere in the Peninsula, Sir Thomas Stmnffe 
holds, that partitioD of ancestral property independent of the father's 
will is authorised, but only under circumstances which would justify 
it — viz., when the father has become superannuated, the mother past 
child-bearing, and the sisters also married ; while Mr Justice Strmiiit 
holds, that sons may, irrespective of all circumstances, compel a 
division, citing the Mitncihara. The point has recently been 
decided by the High Court of Madras, in conformity with Mr 
Stmnffe't opinion, holding that sons or grandsons may compel a 
division against the will of the father or grandfather of ancestral 
property, leaving the question open as to a division of acquired pro- 
perty, Naf/alinga Mudali v. Snljlnramnjiii/a MwlaH, 1 Mnit. H. C. 
R. 77. See the comments ujjou this ciise in Grady's Hindu Lair 
of IiJierUanef, p. 351. 

Fartitdon without tiie father's consent is illegal.— A. had three 
sons ; the youngest absconded, and the father followed to make 
inquiries after hiin ; the other two remained at home. In the 
absence of the father the eldest son adjusted the prupoi'tion of bis 
father's share of the joint property by arbitration. Held that any 
partition of joint property made by arbitratioii without the father's 
permission camiot be considered as lawful. 
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But vitli his consent binds him, thongli absent at tlie time. — 

But if the father left directiims with the eldest son to adjust the 
dispute regarding his share of the imnioyable property, held in union 
with his co-heirs, which was accordingly done by arbitration, but 
the father, on his return, was not satisfied with the adjustment, the 
partition of the estate is good and binding, even though the father, 
after Lis return, wish to recede from it. 

Bnt withoQt bis consent does not bind the son who made it. — 
A person had an only son, who, in his father's absence, chose an 
arbitrator, and caused a partition of his fathei^a ancestral immovable ■ 
property, which was held in union with hia other co-heirs, and the 
father having returned home, dissented from the partition, and then 
died. The son who caused the partition wishes to recede from it 
Held that the partition of the father's joint immovable and other 
propeiliy, made by the award of an arbitration during the father's 
absence, without hia express permission, and to which the father 
after his return did not consent, is illegal, and the son who caused 
it to be made may recede from it. 

Partition of self-acanired propert; without the consent of tbtt 
&rtlier. — U])ou a consideration of all the authorities, it will be seen 
that the sons have no claim by reason of birth or otherwise to wliat 
is self -acquired, and called the father's wealth, as dbtinguished ^m 
that which has come to him by descent, and denominated ancestral 
estate. It is true that on hia decease the sona will become entitled 
to self-acquired property if it has not been othermse disposed of, 
JirUia^iati, Jivt. Vahana, but they cannot enforce a partition of it 
against the father's will, as they can of ancestral property. In the 
Maynkha, Brikaepati is cited in support of thta view. He draws 
the distinction between the two classes of property, and while he 
admits the right of the sons in the one case, he denies it in the 
other. He says, "Fathers and sons are equal sharers in houses and 
lands derived regularly from ancestors, but sons are not worthy [in 
their own right] of a share in wealth acquired by t/ie fallier himsdf 
when the father is unwilling," Jim. Vahartn, supra. 

What is self-acquisition. — What a brother has acquired by 
his labour without using the patrimony, be need not give up to 
co-heirs ; nor what has been gained by science, Mi-nn, Maffuiha, 
J'vm. Vahaim. What a man gains by his own ability without rely- 
ing ou the patrimony, he shall not give up to the co-heirs, nor 
what he acquired by learning, Tgasa, Mayuk}m, Jim. Vahana. 

Explanation of acaaisitiDn b; leandng. — Wealth gained throngh 
science which was acquired from a stranger while receiving a foreign 
maintenance, is termed acquisition throngh learning, Katyayrma, 
Mayuklia. 

Bengal school. — So in Bengal, Jim. Valuinit, Menu, and Vishnu, 
are cited as declaring that " What a brother has acquired by his 
kbotir without using the patrimony, he need not give up without 
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hia saaent, for it waa gained by his own exertion," * JumFeffut Lai 
(pnnper) v. Bwieitqut Rai, 2 Macn. Pria. H. L. 155 ; aud the 
roiiRon for the exception is thus explained, Since the patrimony ia 
not used, there ia no exertion on the side of the others through the 
iiieana of the common property, aad since it was obttuned by the 
man's own labour, there is no corporeal effort on the part of the rest, 
it is therefore the separate property of the acquirer alone; for the 
phrase, " It was gained by his own exertion " is stated as a reason ; 
and Vyasa ord^ns what a man gains by tiis own ability, without 
relying oa the patrimony, be shaJl not give up to the co-heirs, nor 
that which ia acquired by his learning, Jim. Vnhana. 

Since it is expressed in general terms, " What he gains solely by 
hia own ability," all property so acquired being hia own, ia not 
common, but as the gains of science, though obtained by the man's 
own abUity, are shared by parceners equally or more proficient in 
knowledge, the phrase " Nor that which is acquired by learning" is 
subjoined for the sake of excluding illiterate, or less learned par- 
ceners, Jim. Vakana. So a present from a friend, or a gift at 
nuptials, does not appertain to the co-heirs, Yajnavalckya, Jim. 
Valiana. So wealth acquired by learning, aud anything given by 
a fnend, received on account of marriage, or presented as a mark of 
respect, Menu. So what is gained by science or earned by valour, 
or received from affectionate kindred, Vyasa. So wliat is gained by 
valour, the wealth of a wife, what is acqtured by science, and any 
favour conferred by a father, Narndn. 

Not if joint stock used ia acquisition. — But if the common 
goods be employed in the acquisition of wealth by valonr, it follows 
the rule of ancestral property, and is distributable against the voli- 
tion of the father, Vyaaa. So he who maintains the family of a 
brother studying science shall take, be he never bo ignorant, a 
share of the wealth acquired by science, Narada. What has been 
gained by a learned man without using the paternal estate, he need 
not give np to an unlearned co-heir, but lie must share it with a 
learned co-heir, GouUima, Kaly/iyana, Srikriahna, Jim. Vahana. 

Bombay school— Lost property acanired.— The Mayuklia pointa 
out that, although in the strict sense of the term the estate may 
have been auceatral, yet, if it were a debt, or property unjustly 
detained and lost to the ancestor, but regained by the personal 
exertions of his son, and at hia sole cost, it passes into that class of 
property which is denominated self -acquired, and rauks with wealth 
acquired by science, valour, or the like, and partakes of its inci- 
di^nts, one of which is, th»t it docs not come into co-parcenery with 
sous, aud is therefore not liable to partition, unless by the free will 
of the father, Menu, Vithjai, Mayutha, 

Applies to movable propertr in Madras : in Bengal and Bom- 

* See Milar. cb. i. b. iv. g 10, uliere n dilTerect readiag \a given to tliB 
second half of the text. 
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Iiayito both.— This applies to movable property in MaiJraa, and is 
the doctrine of the Bengal and Maharashtra Buhools, with respect to 
both movable and immovable property. 

In the grandfather's property alao partition in same cases de- 
pends on the fiither'a pleasure, see Menu and Viskniu " And if a 
father by his own efforts reci>ver [a debt or property ntijiistly 
detained], which could not be recovered before [by hia father,] La 
shall not, unless by his free will, put it into patcenery with his 
sons, since in fact it was aoqiiired by himself," BrUiaspati. " Over 
the grandfather's property which has been seized [by strangers], and 
is recovered by the father through his own ability, and over [any- 
thing] gained by him through science, valour, or the Hke, the 
father's full dominion is ordained. He may give it away at his 
pleasure ; or he may defray hia consumption with such we;Uth, but 
on failure of him the sons are entitled to equal shares," Mayukka, 

Bengal school— Ancestral propertf recorered, — And the SBine 
rule prevails in Bengal uh in Bombay with reference to hereditary 
property taken away, and which has been recovered, Tajanmlekya, 
Jim. Vahana, Meiiu. Brilimpnli says, "Over the grandfatlicr's 
property whiiji has been seized [by strangers], and is recovered by 
the father through his own ability, and over [anything] gained by 
him through science, valour, or the hke, the father's fnll dominion 
is ordained. He may give it away at his pleasure, or he may defray 
hia consumption with such wealth ; but on failure of Lim, the soiia 
are pronounced entitled to equal shares," Jl-m, Vahana. 

Special role with regard to land recorered. — Thus the rule must 
be understood in the instance of any such hereditary property, other 
than land, exactly as in the case of property not hereditary, but ' 
acquired by the man himself, Jiin. Valiava. Sankha propounds a 
special rule regarding land : " Land inherited in regular succes- 
sion, but which had beou formerly lost, and which a single [heir] 
shall recover solely by his own hibour ; the rest may divide 
according to their due aUotments, having first given him a fourth 
part, 16. § 38. 80 that ancestral lands, when recovered by any 
member without the aid of family funds, may be regarded as self- 
acquired ; but not being so considered, the acquirer may claim one; 
fourth of it, and then divide the rest among the whole family, he 
getting a second share by this division. Here, again, he may treat 
it as self-acquired, and it is of hia own mere choice that such lands 
go to the family. 

Madras school. — In the Milnesham, the passage before cited from 
Yajnavalchya is relied on. Ui>on which the following exposition 
is given : — " That which had been acquired by the co-parcener him- 
self vrithoat any detriment to the goods of hia father or mother, or 
which has been received by Mra from a friend (see -Rewnw Period 
T. Ml. Sadka Betby, i Moore's In. Ap. 162, per Wigram arguendo), 
or obtained by marriage, shall not appertain to co-heirs of brethren. 
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Any property which Las descended in Biiccession from anceatora, and 
had been seized by others, and remained unrecovered by the father 
and the rest through inability, or for any other canae, he among 
the sons who recovers it, with the acquiescence of the rest, shaU not 
give up to the brethren or other co-heira ; the person recovering it 
shall take such property," 

In Madras sons have some interest in self-acanired immorahle 
property. — The sons certainly possess some interest in self-acquired 
immovable property in Madras, inasmuch aa there a father cannot 
ahenate hia self-acquired immovablo property without the concur- 
rence of his sons ; and failing sons, their sons' grandsons, Mitac. 

TTndecided whether eon can compel diTision of self-acqntrod 
immovable property. — But it does not appear to be yet decided 
whether a son can compel a father to divide against his will separate 
acquired immovable property. The decision of the High Court at 
Madras has reference only to ancestral property, and the Miiaeshara 
is silent with respect to compulsory division of self-acquired immov- 
able property. 

SeU'-acdnired moTa,ble property— The owner may divide it as 
he likes. — Self-acquired movable property cannot be divided by a 
court of law, unless the owner choose to share it. Sir Tltomas 
Strange lays it down that he must divide it in equal sliares, he 
taking a double portion ; but the more correct and reasonable rule 
is that of Mr Jmlice Strange, that he may divide it in any manner 
he pleases, keeping what he likes for himself. 

Retraction. — Both authorities agree in saying that such shares 
of acquired property may be recalled by the father in case of subse- 
quent indigence, Hanta, cited in the Vivada Chintaniaw'. But this 
perhaps is merely directory, for no retraction of voluntary gifts is 
allowed in England ; this recall of the shares, therefore, must be 
regarded as of doubtful authority. 

Enumeration of subjects of acanisltion.— " What is gained by the 
solution [of a difliculty] after a pri?* has been offered must he con- 
sidered as acquired by science. What has been obtained from a 
pupil, or by officiating aa a priest, or for [answering] a question, or 
for determining a doubtful point, or through display of knowledge, 
or by success in disputation, or for superior skill in reading, are 
gaius of science, and not subject to distribution," Mai/utha, Jim. 
Valiatia. 

The law is the same in regard also to artisans, and to increase of 
price. A prize which has been offered for the display of superior 
learning, and a gift received from a votary for whom a sacrifice was 
formerly performed, or a present from a pupil formerly instructed, 
are the acquisitions of science. What is othern-ise acquired is [the] 
property [of co-heirs]. What is won by surpassing another in learn- 
ing, after a stake has been deposited, is the acquisition of science, 
and impartible. So what is obtained by the boast of learning, what 



in leeeivtid from a pupil, or for the performatico of a, sacrifice, 
BriAaapali, Bkiiigu, Mayiiklia. 

" Solution," " Display," " Superior rending," " In regard also to 
artisans," " Increaae of price," " Performance of a eacrifiue," are ex- 
plained in Mnyiikka. 

The aciiutsitioii muBt be made Tittaont charge to the patii- 
mony . — Here the phrase " Anything acquired by himself without 
detriment to the father's estate "must be everywhere understood, 
and it is thus connected witlk each memb)!r of the sentence ; what is 
obtained from a friend without detriment to the paternal estate ; 
what is received in marriage without waste of the patrimony ; what 
is redeemed of the hereditary estate without expenditure of ancestral 
property ; what is gained by science without use of the father's 
goods ; consequently, what is obtained from a friend aa the return 
of an obligation conferred at the charge of the patrhnony ; what is 
received at a marriage concluded in the form termed Asoora,' ^r the 
lilce ; what is recovered of the hereditary eetate by the eicpenditure 
of the father's goods ; what is earned by science acquired at the ex- 
penee of the auceatral wealth ; all that must be shared with the 
whole of the brethren, and with the father, Milac, Narada, and 
Katyayana ; Bee Laxivion Row Sudasew v. Mullar Row Saje«, 
2 K7uip})'» P. C. 60, 63; Mmu. 

If Eoch acquiflitions obtained tram common stock. — If, bow- 
evcr, in any of those -cases the acquialtion was not obtained without 
loas or detriment to the paternal estate, then the rule of indivisi- 
bility does not apply, Kaiyayana. Yet Brihaapati has ordained 
that wealth shall be partible, if it be gained by learned brothers, 
who were instructed in the fiinuly by their father, or paternal grand- 
father [or uncles], and it is the same if wealth were acquired by 
valour [with assistance from the family estate], Bri/iaspati, Ma- 
li the rule be carried out to its legitimate results, it is so general 
in its operation, there is no possible case in which it will not apply, 
for all men are indebted to their paternal estate for their acquisitions 
in one sense. 

But even in cases coming within the exception, although the 
acquisitions may be divisible, the acquirer is entitled to a double 
share. " He amongst them who has made an acquisition may take 
a double p>rtion of it," ViuUlUa, Mayiikha, see Jim. Vahaiia. 

Exception -with regard to acquisitions by learning. — A further 
exception has been engrafted on the rule in regard to the acquisition 
of wealth through learning. He who maiuCains the family of a 
brother stadying science, shall take, even though not told (that is, 
not promised), a share of the wealth gained by science, Naraiia, 
Mayukha, See Madana Eatna, Milac., Jim. Va/tana. 



n witb regard to wealth acqttired without detriment 
to the paternal estate.—" Ills own acquired wealth, a learned 
mail mny, if he please, give up to unlearned co-heira,'" saya G'oiifama. 
Katyayana saya. No part of the wealth which is gained by science 
need be given by a learned man to his unlearned co-heirs ; but such 
property must be yielded by him to those who are equal, or superior 
in learning." A learned man need not give a share of his own ac- 
quired wealth without his assent to an unlearaed co-heir ; provided 
it were not gained by him using the patemiil estate. But, accord- 
ing to Madana, this prohibition applies only where there exists 
other property for those brothers who are present ; but on failure 
of other property [a share of it] even must be given to them, 
Mayukha, Jim. Vahana. 

Gifts from the father, &C. — That is impartible which has been 
given by the father or other [person]. " That which may have 
been given by the paternal grandfather, or father, or mother, is not 
to be taken back, any more than wealth acquired by valour or the 
wealth of a wife,'' Briltaspati : Narada, Excepting what ia gained 
by valour, the wealth of a wife, and what ia acquired by science, 
which are three sorts of property exempt from partition, and any 
favoiir conferred by a father ; Katyayana, So that which is taken 
under a standard it not distributable, also what is seized [by a 
soldier] in war, after routing the forces of the enemy, and after 
risking his life for his lord, is spoil taken under a standard. When 
a soldier performs a gallant action, despising danger, and favour ia 
shown him by his lord, whatever property is then received by him 
shall be considered as gained by valour, Mayukha, 3 Jim. Va/utna. 

Where acquisitions by valour are distributable.— There is an 
exception to this rule where gains by valour, or the like, are 
obtained by one of the brothers, by means of any common property, 
such as a vehicle, or weapon, or the like. To him two shares 
should be given, and the rest should share alike, V^aia, Mayukha ; 
see Jira. Vahana. 

Olfts of affectionate biudred— Sondayacam.— That which is re- 
ceived by a married woman or by a maiden in the house of her hus- 
band, or of her father, from her husband, or from her parents, Yyasa ; 
what is received with aidamsel equal in class at the time of accept- 
ing her [in marriage], is wealth received with a maiden, which, like 
wealth acquired by learning, ia impartible, if it be acquired withoot 
detriment to the father's estate, Mayukha. 

Wealth acquired by labour, employment In agriculture, — Menu 
says, And if all of them, being unlearned, acquire property [before 
partition] by their own labour, there shall be an equal division of 
that property [without regard to the first bom], for it was not the 
wealth of their father — this rule ia clearly settled, Mayukha. 

Other exemptions from partition. — Memi6a.y&, Clothes, vehicles, 
ornaments, ]irepared food, water, women, sacrifices, and pious acts. 



S8 well as the common way, are not liable to diatribution. Clothes, 
conveyances,, and ornament3|^ belong respectively to the posaesaOT, U 
they &rt of equal value. If the value of one article be more orleaa 
than the value of another, then let them be divided, Mayukhi; see 
ilitac. 272, Jim. Vakina. This subject ia fullj' di^unasod iu the 
M<i]/Jii/ia. 

Mothers living in union are entitled to the lands purchased 
b; their ac<iuiBitionB in proportion to the fnnda contributed by 
them respectively.^ — Two brothers living jointly had acquired 
wealth by their separate exertions, with which they purchased lands. 
The proportions iu which they contributed did not appear, but the 
proportion coDtributed by the respondent was much greater than 
that contributed by the appellant. It was held that the prupeity 
acquired by the brothers while living jointly, without using the 
paternal estate, became his exclusive property, and that purchased 
by the respondent became his own estate. If the property was 
purchased with a greater share of the respondent's funds, the lesa 
sum being contributed by the appellant while they were living 
together, each is entitled to share the estate iii proportion to the 
funds rospectively contributed by them to the purchase of the pro- 
perty. Whatever property may be ascertjiined to have been pur- 
cliased by each of the parties, each is entitled to, and such portion 
ahouid be considered the exclusive property of each; but where 
the proportionate contribution of each may not be determined, 
there ia no rule in the law by which the respective shares to which 
each is entitled can be ascertained, Yajmivulehytt, Jiin. Vahana, 
Dai/antskniiia. Kos/ml Ckuckrawutec v. Radkanath Ckuckrateutse, 3 
Mac: l'ri„». U. L. I5i. 

Property acquired by brothers should he distributed among 
them according to the labour and funds employed by each.— A 
father died, leaving four sous, and some self-actjuired hrniied pro- 
perty. Afterwards the sons living ujiited purchased by their respec- 
tive acquisitions some lands, and annexed them to the original e-ntate. 
The property is distributable, if there is any means of discriminat- 
ing how much either of funds or labour waa contributed by caoli uf 
the brothers, according to their respective ooutributious, — ^the 
ancestral property goiitg to them equally,* Fi/aaa, JiamcAuadtr 
Doi V. Giing-Mlliur MulUee, 3 Maai. I'riiis. il. L. 10,0. 

By the law of Mithik, whatever is acquired by sons living jointly 
with their father is divisible amongst them oil, Dhun Siiig v, LewltU 
Sing, 1 Mori. lli</. 478, 

* This aitppuiea tliBt the fuoda used fur the aoquisitiim had not been 
derived from the ancestral estate. Id tlut cAee, the rule <a, that a duubU 
ahare only giies to t]i« aoiiuiring brother. The brethren pnrtiuipnte in that 
wealth wbicli one of them g.iiiis bj yaliiur or the like, using nay conjtnou 
property, elthfr n wtnpon nr n, vehicle ; to him two shares should be girpn ; 
but the rest should share alike, Fj/am, Jim. Vuluina, p. Ill, eh. \i, s, i. j 1(. 
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Aciinisitioiis made by meaita of tlie patarimony. — With regard 
to acquisitioDS made Uirougli meaus of the patrimoay, the Mitae- 
shara lays dowa two rulee, which do not appear very clear or easy to 
be applied in practice. At § 29^ a. iv. ch. i. it is stated, that trhut- 
ever is acquired nt the charge of the patrimony ia subject to parti- 
tion ; bat according to the text of Va^^shta, the acquirer shall in 
such case have a double share. What is here meant by the words, 
" At the charge of the patrimony," does not distinctly appear ; for 
we find at § 31 a rale laid down in apparent contradiction of the 
above test, " Among unaeparated brethren, if the common stock be 
improved or augmented by any one of them through agriculture, 
eommerce, or similar means, an equal distribati^n nevertheless ta^es 
place, and a, double share is not allotted to the acquirer." Jlfr 
Strange, M. II. L. § 276, following § 29 of the Mitactluira, conotuvea 
that it haS' reference to " a distinct acquisition." But what ia meant 
by a distinct acquisition, apart from anAmeutatiou of the common 
stock, is difficult to conceive. Mr Cotebrooix, 3 Stra. S. L. 283, 
culls it a " separate acquisition ;'' and ^ all probability ^r StruTf-ge. 
haa followed Mr (Jvldn-ooke, who, however, does npt explain the 
distinction between the texts of the Mitac^Jtara, if any distinctioB in 
reality can he drawn between them, ^o as to recoaifile the apparent 
contradiction in the rules. Mr Ellis would appear to have arrived 
at a better construction, in which, he would seem to have been fol-, 
lowed by Sir lliomas Strange, 1 U. J.. 220, 221. Mr Ellix Bays,' 
With respect to the division among the "brothers, the better mode 
is — 1st, To divide the property descended from the ancestors into 
equal shares ; 2d, To divide what haa been acquired by the posses- 
sors into unequal shades, giving a lai^r share to thu acquirer, leav- 
ing the proportion to the compion consent o£ the co-parceners, ur, in 
case of dispute, to the discretion of the judge. The law, though it 
mentions a specific proportion, intending it as an example, not as u 
precept, 2 Slra. M. L. 383, 384. 

Jimtita Vahana, throughout ch, vL of the Dni/a Bluiga, s. i §23, 
would appear to argue in favour of tlie proposition of Mr EllU. He 
says, that \there the exertion of one is merely through the joint 
property, and the other contributes to t^c acquisition by his peroon 
and wealth, it is a rule suggested by reason, that the one shall have a 
single share, and the other two. Hence, likewise, it follows, that if 
the joint stock be used, shares should be 'assigned to <;ach pei'son in 
proportion tu the amount of his allotment, be it little or much, which 
has been used. The Maj/'i/Jui follows the text of Uie Milw-sliui-a 
already cited. 

Lands purchaaed by one co-heir with borrowed money. — 
Lands purchased by one member of an united family with berrowed 
money cannot be claimed by another who has nut joined in the 
transaction. But if it happened with his consent, tlien he ia en- 
titled to participate, and must pay the debt proportionably. 
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Propel^ ezduBlTely acqnired 1)7 one co-heir is not' 1 

shared by liia hrethren. — The father of the appellants and the 
grandfather of the respondent were a joint family. A purchaae of a 
zemindary by the latter, with the produce of his separate industry, 
and withniit any aid from friends, ancestral or paternal, no one else 
can participate in it, citing Menu, Vishnu, Jim. Vahana. 

Interest of father in wealtii acunlred by nmted sous. — In 
wealth acquired by sons while living in union with the father, he 
has a co-ordinate interest ; hut if it were ubtained irrespective of 
the father or his property, it is the sons. 

Wheie one brother associa.teB with another in developing Ms 
property. — If one brother has acquired property individually, and 
in developing it aBSOciates another brother with him, they are each 
entitled to a share, or moiety, of such property. See Abraham v. 
Abrafiam, 9 Moore's In. Ap. 529. 

House built on joint laud.— If one build a house on ancestral land 
with separate funds of his own, such house would not be property 
in which shares might be claimed by co-parceners ; they would only 
have a claim on him for other similar land equal to their respective 
shares. Such is the custom or unwritten law, Khodferam Serma 
V. Tirlochun, 2 Macn. Prim. H. L. 1S2, and authorities quoted. 

Augmentation of the common fUnd.— The augmentation or im- 
provement of the common stock by one of tlie co-heirs does not en- 
title him to an extra share, if the increase be gradually added to the 
property, and is not, in the strict sense, self-acquired, Mitacshara ; 
e.Q., the managing member may trade with the funds so as greatly 
to increase them ; he gets, however, only his regular share. 

Acquisitions by unassisted labour.— But, according to the Bengal 
school, an acquisition made by one co-heir by means of his own 
unassisted and exclusive labour entitles the acquirer to a doable 
share. 

By joint funds or personal labonr.— Where an estate is acquired 
by one of four brothers co- parceners, either with the aid of the joint 
funds, or with the personal aid of the brothers, two-fifths should be 
given to the acquirer, and one-fifth to each of the other three, 1 
S. D. A. R. 6. But according to the law as current in Benares, 
the fact of one brother having contributed personal labour, while no 
exertion was made by the other, is no ground of distinction. If the 
patrimonial stock were used, all the brethren share alike, 1 Macn. 
Prins. li. L. 52. 

Self-acquisitions without aid of joint funds.— If the joint stock 
have not been used, he by whose sole labour the acquisition has 
been made is alone entitled to it. It may, indeed, be difficult at 
times to determine what constitutes a joint stock, in consequence of 
the difficulty of laying down any general rule that can with propriety 
be applied to every case. Bach must, therefore, be decided upon 
its own merits. 
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Xixception in casa of land, the lecovery of ^hich entitles ac- 
quirer to a fourth over and above his own.— Where landed pro- 
perty, lost to the family, may be recovered by a co-heir without aid 
from the family resources, and made available to them, the recoverer 
is entitled to a fourth of siich property, over and above hb own, as 
a special remuneration, and the rest is divisible among himself and 
the other co-heira, Sank/ia, Mitae. Sir Thomas Strange aaya, 
Whether by this ia to be uaderatood a fourth of the whvile property 
recovered, or only a fourth of an equal share added to a share, seems 
uncertain. It has been held, that if lands are acquired by the 
labour of one co-parcener, and partly by tbe funds of another, each 
is entitled to half a share, but if they were acquired by the joint 
labour and capital of one, and by the labour only of the other, two- 
thirds should belong to the former, and one-third to the latter ; 
but there is haijly any principle of Hindu law to support this. 

The acquirer takes a double share on partition where ancestral 
property has been used ia making the acquisition, 2 Macn. I'riiis. 
H. L. 158. 

Tantnca. — Land purchased for a boy by means of hia yautuca is 
not liable to partition. Yautuca signifies anything received at the 
time of marriage. The term is generally used to signify donations 
given at tbe time of each of the sancaras or ceremonies, 2 Macn. 
Prim. H. L. 159. 

A united half-brother shall not participate in the Belf-acaiuBi- 
tions of his co-proprietor. — Two half brotliers lived together in 
unity, one of them, without separation, went to a foreign country, 
where he obtained a situation, and purchased lauds. Accordiug to 
tbe doctrine contained in Jim. Vu^tana and other law books, the 
brother of the half blood has no title to participate in the property, 
from the circumstance of his continuing with the acquirer as a mem- 
ber of a joint and undivided family when the acquisition was made, 
2 Maen. Prine. U. L. 161. 

Improvement of undivided property.— Money expended in the 
improvement or repair of undividtd property enjoyed by a Hindu 
family in common, is spent on behalf of all the members alike, and 
all partake of the benefit arising from the outlay, should a division 
take place. 

Agreement between members lespecting expendltnre of self- 
acqaired fnnds. — There is no rule of Hindu law precluding one 
member of an undivided Hindu family, though living together, from 
entering into an agreement with his co-proprietors tor the repay- 
ment of self-acquired funds which had been expended on the im- 
provement or repairs of the family property, particularly where por- 
tions of it have been occupied by each of the members living sepa- 
rately, MuUusvami Gaundan v. Subbimmaniya GaunrJaa, 1 Mai/. 
U. C. R. 309. 

Eenamee purchase by a member of a joint family does not 
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render the property self -acQuired.— The prcsnmption of Hindu 
law in a joint undivided family, ia that the whole property of the 
family ia jiiint estate, and the onws lies upon a party clniniing any 
portion uf such property n£ his separate estate to establish that 
fact, Dhurm, Pass Pandeg v. Mt. Shama Soondri Sibiah, 3 Moore's 
In. Ap. 229 ; Gopeehritt Goeain v. Gungapertavd Gosaiti, 6 Moor^t 
In, Ap. 63. 

Where a purchase of real estate is made hj a Hindn in the name 
of one of his sons, the presumption of the Hindu law is in favour 
of its bfeing a lenamee {i.e., a purchase by the father in nnother'a 
name for hia own benefit) purchase, and the burden of proof lies on 
the party in whose name it was purchased, to prove that he waa 
solely entitled to the beneficial interest in such purchased estate. 
Putchose of a falook in Bengal liy a Hindu in his eldest son's name, 
the conveyance, though in the English form of Irase and release, 
was held to be a benamce purchase, and the son in whose name it 
was purchased was declared to be a trustee for the father, and the 
talook, part of the father's estate at the time of hia de.ith, Gnpee- 
h'id Gosain v. GimpaperMud Gosain, 6 Moore's lii. Ap. 53. With 
reference to the practice of benaraee transactions, see Gradi/n 
Hintiii, Law of 7ji/ieTilavcf., p. 305, 

Fraudulent concealment of common property.— EfTects which 
have been held by one co-heir from another, und which are dis- 
covered after the separation, let them again divide in equal sharea. 
This is a settled rule, Yajnitvalehya, MuyvMia; see MUac, Jim. 
Yakantl. Menu* eays, " When iny common property whatever 
is brought to light after partition has been effected, that ia not & 
[fiorl partition, it must be even made over again," Mityitklia. 

When before a, division a member conceals or removes a part of 
the fomily property with intent to defraud, he shall lose all share 
in the property when it is divided. 

But BLould this fraud be committed after division, he will not 
be divested of hia share, so that such acts bar the remedy, but not 
his right to the property which would fall to his share. t 

Fraud atone, and not impiety, profligacy, itc, would bar inherit- 
ance in modern courts of law. 

■ The tslt m nut fouDd in the Inrtitiiies. 

'1- On tile daatb sf ' tiie f&thor, dUsentnon* ariBiDg nmong his heirs, tbe col- 
lector took UpuD hinifielf to nttacb the property, One of the aoae entered Iha 
house and took awaj part of the property, and for this wiis couvieted of bor- 
gkry, for which frandulent crime he wax afterwaitia (Jeprived liy the Ssdr 
Court, aa appeal, of any aharo in the property. The tow, or juaticB, uf this 
dBciBiDn ia uot apparent to oniinary tniadi 



1. Equal dUtrihittion of ancestral property rule of all schools — In 
Madras tons may dernand partition and take per Btirpes — In 
Benares unequal dtttribiition of anoestral propwty, and of itn- 
movahle eelf-aequired jtropfrh/ prcMbited — According to Mao. 
Cona. if-orux made, valid — J%is opinioTi discuued and refuted — 
Opinions of old aiUhorilies-^Fatker entitled to two shares ofaur 
ctstral property— t'other -and only sen — The doctrine of the Mitaa 
as to the iqwd participation of father and son, and the right of the 
latter to acquire partition rejected — As to self-acquired property — 
Property acquired by use of patrimotiy — Last property acquired 
by sole exertions — Soni may dispUie unequal division — Each son 
may demand his share al> different periods — Or may renowtcc — 
Mrry resume share in easf of indigence. 

2. Be^vem co-heirs — Ancieafruie — Squal division — Partition after 
the father's death — Disproportioium enjoymejit— The co-heir* are 
not called upon to deduct tKdr legitimaU expenditure — Division 
M made of the balance, afier dtditctimg expends — Svi extravaga/nt 
excess may be deducted from him who indulges in it — Drones not 
allowed to Share' in aecumulatioM — Smutake per capita — Other 
than sonS' take per stirpes — One so» rehiring partition^, -no excep- 
tion to rule as to tquality of shares — Amongst sons of different 
brothers is aeoording to their fatlcers — One of four grandsons, 
co-heirs having died, his son is aOitled to claim partition from hi* 
uncles — Brother's sons also share with their ancles — The son of the 
great-grandson wV.l not take, being in anol/ier line of lieirs, un4ess 
t/ie direct line is exliausled — This refers to a re-united fcwnily only 
— This limitalion is intended in the case of residence in another 
district — Distrihution aocotding to the mothirs — Bat not where tJcc 
sons vary in nuTnber — Property descends in co-parcenery — Excep- 
tion — Condition of undivided famHy previous to partition — 
Ifanager's acts important— Consent of eo-iAarers necessary to valid 
alieuatum of joint property beyond the alienor's sluires — In Bengal^ 
assignment of co-proprietor's ouin share even before pariiiion — In 
Madras, eo-shaifr may alien his s/iare which is liable to be sold in 
eteeeUivm on a Judgment i^/tahied for a tort, 

£<lvaJ distribution of ancestral propert? mle of all acIioolB. — 

lat, Between fiither mid aona ; 2(1, Between co-heirs. The rule 
(wlitch IB alike binding n.iW)rding to tbe doctrine of every school) 
is, tbat na to ancestral property, whether real or personul, land or 
movables, the division must be strictly equal, Daya Krama San- 



graha, Mitactliara. "In wealth acquired by the grandfather, 
whether it coiisiat of movables or immovablea, the equal participa- 
tion of father and son is ordained," Brihagpati, Jimuta Vahana. 
The meaning is, that the participation shaU be equal and uniform, 
and the father is not entitled to make a distributioa of greater or 
leas shares at his choice, as ht; may do in the instance of his owu 
acquired goods. It does not imply that the shares must be alike, 
Jimuta, Vahana, Probably this loeana that it ia not imperative, 
that each individual should receive the same class of property. 

In Madras sons ma; demand partition and take per stirpes. — 
In Madras it has been held, as we have seen, that a son, or even a 
grandson, of his own pleasure may compel a division of ancestral 
immovable property. Each of the latter stands, as to his share, in 
the exact position of the person he represents (his father), i.e., he 
gets the share that would have fallen to him if he bad claimed a 
division. 

In Benares uueaual distribution of ancestral and immovable 
aelf-acquired property prohibited.— In the Benares scliuol an un- 
equal dietributiou by the father of ancestral property, of whatever 
description, as well as of immoiiahle property acquired by kinutel/, ia 
prohibited ; and of his own personal acquisitions he cannot, accord- 
ing to the same law, reserve more than two shares for himself, and 
any unequal distribution of real property is illegal, for the maxim 
factum valet does not apply in the Betiares school. 

According to Sir Tliomaa Strange, relying on the old Bengal 
authorities (and Mr Strange, who relies upon his father), the father 
has a right to two shares for himself out of the ancestral property. 
But tlie other rule, as laid down by Mr Strange, prevails in Southern 
India, and it is laid down in the Mitae : " A father has no right 
to a double share." 

Ancestral property ia equally divided between a father and bis sons 
ill Eastern India. 

In the Bengal school the father may make uneqti&l distribution 
of self acquired property as well as movable ancestral property, and 
of property of whatever description recovered by himself, retaining 
for himself as much as he pleases ; and should hia make an unequal 
distribution, or without any just cause exclude any of his sons, the 
act would be sinful, but not invalid. But with regard to ancestral 
immovable property and estate, to the acquisition of wliicb his sons 
may have contributed, tbey are entitled to equal shares, but the 
father may retain a double share of it, as well as of acquisitions 
made by his sons. 

According to Macn. Oons., if once made, valid. — MacnngUlm in 
Connderaliam on II. L. ch. " tJifta — unequal distribution," in dis- 
cussing the subject with reference to the Bengal law, which he ad- 
niitd is surrounded with dilliculty, arising from conflicting opinions, 
is evidently biased in favour of the opinion that a gift of even the 
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valid thougli 



entire aucestcal movable property, if once made, 

This opinion discunsed and refuted. — Macn. {Prias. H. L. 45) 
differs from this view, first. Because the doctrine for which I contend 
has been established by tlie latest decision, 2 >S^. D, A, 211 ; and, 
secondly. Because the only tiuthority for the reverse of this doctriDe 
consists in the following passages from Jim. Vahana: — " The texts 
of V^tsa exhibiting a prohibition are intended to show a moral 
offence j they are not meant to iuvaHdate the sale or otber trausfer. 
Therefore, since it is denied that a gift or sale should be made, the 
precept is infringed by making one, but the gift or transfer is not 
null, for a fact cannot be altered by one hundred texts ;" and the 
learned author adds, " If these passages are to be taken in a general 
sense, if they are to be held to have the effect of legalising, or at least 
of rendering valid, all acts committed in direct opposition to the law, 
they must ha?e the effect of superseding all law, and it would be 
better at once to pronounce those texts i^one to be the guide fur our 
judicial decisions. The example adduced by the commentator to 
illustrate these texts clearly shows the spirit in which this unmeaning 
though mischievous dogma was dehvercd ; he declares that a fact 
cannot be altered by a hundred texts, in the same manner as the 
murder of a Brahmin, though in the highest degree criminal and 
unlawful, having been perpetrated, there is no remedy ; or, in other 
words, that the defunct Brahmin cannot be brought to life again. 
.... But what renders this conclusion less disputable is, that the 
texts of Vyasa in question occur in the chapter of the Daya Jihuga 
, which treats of self-acquisitions, and has no reference to ancestral 
property. If any additional proof were wanting of the father's in- 
competency to dispose of ancestral real property by an unequal par- 
tition, or to do any other act with respect to it which might be 
prejudicial to the interests of his son, I would merely refer to the 
provision contained, ch. iii. s. vii. § 10, of the translation of the 
extract from the Mitacghara relative to judicial proceedings. The 
rule is in the following terms : — ' The ownership of the father and 
son is the same in land which was acquired by his father,' Jic. 
From this text it appears that in the case of land acquired by the 
grandfatUer the ownership of father and son is equal, and therefore 
it the fatlier make away with the immovable property so acquired 
by the grandfather, and if the son has recourse to a court of jiistice, 
a judicial proceeding will be entertained between the father and 
wm. The passage occura in a dissertation as to who are fit parties 
in judicial proceedings, and although the indecorum of a contest 
si'herein the father and son are litigant parties has been expressly 
jogniaed, yet, at the same time, the rights of the sou are declared 
to bo of so inviolable a nature that an action by him for the niain- 
ti'uance of them will be against his father, and that it is better there 
should be a breach of moral decorum than a violation of legal right. 
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The question as to tlie extent to which an aneqaol diRtribution 
mnde by a father in Bengal Rhould. be upheld hna been amply dia- 
cuBsed in a case decided in the Court of S. D. A. (2 S. D. A. R. 
214) in ISIG. It was there determined that an unequui distribu- 
tion of ancestral immovable property is illegal and invalid, and 
that the unequal distribution of property acquired by the father, 
and of movable ancestral property, is legal and valid, unless when 
made under the influence of a motive which ia held in law to de- 
prive a person of the power to make a distribution. It was 
declared, in a note to that caae, that the validity of an unequal 
distribution of ancestral immovabla property, such as is eupressly 
forbidden by the received outhoritiea on Hindu law, cannot be 
mointaiuod on any construction of that law by Jiirtuia Vaftana 
or others. Jagannatha, in hia Digeit, maintains a contrary opinion. 
Ho says, that if a father infringing the law absolutely give away 
the whole or part of the immuvable ancestral property, such gift is 
valid, provided ho be not under the influence of anger or other dis- 
qualifying motive ; and admitting this doctrine to be correct, it 
must be inferred A/briioi'i that he ia authorised to make nn un- 
equal distribution of such property, but the reveree of this doctrine 
has been established by the mass of authorities, which wilt be found 
collected in the case alxive quoted, 1 Macn. I'. II. L. 45. 

Opioions of old anthoritira— Father entitled to two shares of 
ancestral property. — Wlien a father makes a partition of the an- 
cestral property, he may take two shares for himself, and allot to 
each of his sons a single share ; for the text o( Brihaepali, which 
declares " the father muy himself take two shares at a partition 
made in his lifetime," relates to ancestral wealth, Daya Krawt 
Sangrafia. It must not be supposed that this text refers to the 
father's own wealth, since it would contradict the texts of Vidum 
and the rest, which declare that what a father may in such caae 
take depends entirely upon bis own will, and as he may take a 
greater or leas share, at hia pleasure, the restriction of two shares 
only would be useless,* A father has not the power to make an 
unequal distribution of ancestral property, consisting either of 
land, or a corrody, or slaves, even though any of the causes before 
mentioned, namely, the superior qualiiicationa of one particular sitn, 
ikc., should exist ; and the test of Tajnavalehya, which declares 
" the ownership of the father .and son is the same in land which 
was acqnired by bis father, or in a corrody, or in chattels" (slaves), 
is intended ta restrain the exercise of the father's will ; for although 
contrary to the received opinion [of equal ownership between 
father and sou], it is impossible that as long us the father, the 
owner of the ancestral property, contiuues to survive, his sous 
should have ownership therein. 

• Su« Matn. o|iiuioii, ante, [i, 370, whera Uiia subject ia ilLiKusaeJ, (mil the 
eurrect lule laiil dowu. 



But the father poBseBBes a power in regnrd to ancestral property 
other thau )aad (nnd the descriptions above mentioned), such as 
pearls, gems, similar to that which he has in the disposal of his own 
acquired wealth. Yojnavalehya declares, " The father is master of 
the gems, pearls, and corals, and of all [other movable property], 
but neither the father nor the grandfather is so of the whole 
immovable estate." 

Here, by the specification, in the first instance, of gems, pearls, 
and corals, and afterwards by the use of the word all, gold and 
otiier effects, exclusive of the three descriptions of property, con- 
usting of land, kn., are intended. The word whole, again, which 
occurs in the second portion of the above text, is made use of for 
the purpose of showing that a prohibition does not exist against a 
gift of immovable property not incompatible with the due support 
of the family. Thus it is stated in Daya Bliaga. 

In like manner, a father may at his pleasure allot to his son the 
deduotioB of a twentieth from his own acquired wealth, or to the 
ancestral property. Yajnavnlckya says, " It a father make a par- 
tition, let him separate his sons at pleasure, and either dismiss the 
oldest with tiie beat share, or, if he choose, all may be equal sharers." 
Here the first lialf of this text relates to a father's own acquired 
wealth, and the last refers to ancestral property. This is the 
opinion stated jn the Daya Bltaga, Daya Krama SanffriUia. 

Father and only son. — Narada allows a double share to a father, 
but this has been explained to relate to an only son, Ma'ipihha, Jim. 
Vakana. Brihngpati declares, however, that the father ia entitled 
to only an equal share with an otrly son in ancestral property, 
MayuJcha, Jim, Viihana, so Yujnavalchya ; for the ownership of 
the father and son is the same in land which was acquired by the 
grandfather or in a corrody * or in chattels (which belonged to 
him). MayuJclia, § 13 ; Mitac. ch. i. s. v. § 3 ; Jimuta Vuhuna, 
ch. ii. 5 9. So Kaiyayana, when the father and the sons even take all 
that which has been made upon the commonwealth, in equal shares, 
it ia called a legal partition, Mayulclia, •h. iv. s. iv, § 13. A text 
in Yajnavalchja, and another in Nurada, to a contrary effect have 

* A currody Bignifieii whaA ii fixed b; a promiBe in this farm ; " 1 will give 
lliBt in eiery month of Kartiti " (October iir Nuvecibar.) The author cxpIaiiiH 
corrody nibniidha as Bignif jing an jthing nhich bae beer^ pro ni teed deliverance 
annually or miiBtblj, or at aay utber fixed period. Srikreetan RaghimaiidBita 
in tbo Dafa tatA cites frum Kalpwataru this definition : "A fixed amolmt 
granted by tbe king or other authority, reooivable ftom a taino or Bimilar fund. 
Nibandha in enforced in Wilsrin's Gloss to be in law fixed on ironjovable pro- 
perty, also a corrody ur filed allowance gmnteillij the HHja or person inautho- 
ritj to be received from the prooeeda Of a mannfiietory or Bstate, Corrody is 
bIso known to the EngliHh law. C'orodiuta, signifies asum of money or allow- 
ance uf meat, bread, drink, money, oluthing, lodgings, and such like nsces' 
saries for sustenauue due tu the king, from an abbe; or other house uf religion 
whereof Le was founder towards the Husteutationuf such an one of hbaervsnte 
OS he thought fit to bestow it upon. 
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beeo expltiined aa relating to former ages, § 14, "or tile msatf- 
ing of the text {Yajnavalchya supra) may be as set forth by 
Dharesmara." A fatter occupied in giving allottnenta at his 
pleasure has equal ownersliip with his suns in the paternal gnind- 
father'a estate. He is not privileged to make an unequal distribu- 
tiuu of it at. his choice, as he is in regard to his own acquired 
wealth. So Vishmi says. When a father separates his sons from 
himself, his will regulates the division of his own acquired wealth. 
But in the estate inherited from the grandfather the ownership of 
father and son is equal, Jimuta Vahana. This is very clear, 
" When the father separates his sons from himself he may, by bia 
own choice, give them greater or leas nllotmenta if the wealth wera 
acquired by himself ; but not bo if it were property inherited from 
the grandfather. The father has not, in suuh case, an unlimited 
discretion." 

The doctrine of the MitacsharaEts to the equal participation 
of father and son, and the right of the latter to acquire partition, 
rejected. — Hence (since the text becomes jiertinent, by taking it in 
the sense above stated, or because there is ownershiii restricted by 
law in respect of shares, and not an unlimited discretion) both 
opinions (of the Miiaeshara and others, Srikriahna and AcItyDta), 
that the mention of like ownership provides for an equal division 
between father and son in the case of property ancestral, and that 
it establishes the sou's rigbt to require partition, ought to be re- 
jected, Jim. Vahana. It is consequently true (since the texts above 
cited do not imply co-ordinate ownership) that the father has his 
double share of wealth inherited from the grandfather or other 
ancestor, and that a distribution takes place at the will of the 
father ouly, and not by the choice of his sons, see Srikrishiia Ckud- 
amani, and Achyuta. 

Aa to Belf-acQLuired property. — As to self-acquired property, 
whether his sous co-operate or not in its acquisition, although the 
disposition of it is more in the discretion of the lather, he must not 
make dbttnctions in its distribution upon improper or arbitrary 
grounds, or from caprice, as for instance on behalf of the issue of a 
favourite wife, nor when the father's mind is labouring under dis- 
quali^ing influences, such as auger, sickness, &c.. Menu, Jim. 
Vahana, Narada, Daya Krama Sangraka, Bhowannyelivm SuTir 
hoojea v. Hdrt of Sam Kaunl B., 2 S. D. A. 202, 3 Dig. 544, 
1 8i7-a. H. L. 194, 2 ib. 317 and Ealyaf/ana. 

This restriction on his volition in the distribution of it, is incom- 
patible with the doctrine that he can do with it as he pleases, antf. 
Bengal authorities only are quoted in support of it. As to the 
Mithila law — 

Property acquired by use of patrimony.— It will bo bonie in 
mind that although property may have been self-acquired, yet if it 
were obtained by the father at the expense of ancestral wealth, or if 



PARTITION. 237 

EBe patrimony were ueed in ita recovery, it enters into tlie category 
of that class of property, and regarded aa such. 

Lost property acquired by sole exertions'-— 'While, on the other 
hand, property which was ancestral, but which had heen lost hy the 
ancestor, and was recovered by the son at his sole expense, without 
the use of ancestral property, is regarded as self-acquired. 

Sons may dispute unequal division. — Should any other principle 
be adopted in the distrihutioii without the concurrence of the sons, 
it may be disputed by them, for the sons have the j.iower of resist- 
ing an unequal distribution as well aa of claiming division. 

Each sou may demand his share at different periods. — We 
have seen that a division, at the instance of some of the sons, may 
take place ; in that case the other suns may, at any time, require a 
distribution of their shares. 

Or may renounce. — But should a eon not be desirous of partici- 
pation, he may waive his right to a share by acceptance of a trifle 
in satisfaction, Tajnavaichya says, "The separation of one who ia 
able to support himself, and is not desirous of participation, may be 
completed by giving him some trifle which will have the effect of 
binding his heirs who might, without renunciation, still claim parti- 
tion,'' Menu, Mitac., Jim. Vii/tana, Mayukha. 

Ti&y resume share in oase of indigence. — It is said the father 
may resume, in case of indigence, what he has so shared with hia 
sons. The correctness of this last m!e is doubtful. There is no case 
in English law where a gift, the possession of which passes at the 
time to the donee, has been resumed. 

2. Between co-heirs. — We have now to treat of the division of pro- 
perty after the death of the father amongst the co-heirs ; but before 
passing on, we shall pause for a moment to take a bird's-eye view 
of the state of a Hindu family previous to partition. In Hindu 
law, the presumption is in favour of union, as the primary state of 
CTery Hindu family is that of association, Dhurm Dan Pujid'y t, 
Mvitt. Skama Soondri Dehiak, 3 Moore's In. Ap. 229, 1 Stra. B. 
L. 225. On the death of the father undivided, the ancestral pro- 
perty devolves upon the co-heirs undivided, and so long as they 
remain in that, the normal state of a Hindu family, they enjoy 
community of interest, although the management of the faroily 
coueerns may devolve upon one member thereof. The eldest son 
generally having the first claim, but hia pretensions are subject to 
the concurrence of the rest, and to his character and habits of busi- 
ness. On that male member of the family (escept in Malabar and 
Ganant, where the female is preferred, and even there a'male mem- 
ber is manager) in whom thtse qualifications unite, tbe management 
(alls, Jim. Vakana. 

Ancient rule. — It is unnecessary here to do more than refer to 
the ancient rule with regard to the assignment of shares into 
twentieths, fortieths, and eightieths amongst the eldest, middle- 
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moat, and youngest, and tlie right of the eldest son to the lea 

chattel, tbc. 

Equal divisioiL— The role that now prevails is, that among the 
sons the paitition must be eqnaL The mode by equal divisioa is 
the only one :ido|ited in the present age, because jciuiiger brothers 
are now-o-days seldom met with who entertain this great veneratiuQ 
(referring to an additional ehare) for the eldest son, and elder 
brothers deserving of it are (equally) rare, Daya Krama JSwiyraha, 
ilaj/uJc/ui, Jim. VaJuain. 

We have elsewhere observed, under the head of "' Charges on 
the Inheritance," that the debts and other charges must be 
provided for before partition. These, of course, tan only be 
ascertained on settlement of the accounts of the family, and division 
of the liabilities among the co-heirs, or by special, allotment uf the 
property to meet the demand, as nhen provision of maintenance is 
in question. But this is mere matter of private arrangement, and 
cannot oust the creditors of their right to follow the property, not- 
withstanding its partition. If the enjoyment have been diaprnpor- 
tiouate, the co-heirs are liable to account for it. We have also 
seen, under the head of " Disqualifications for Inheritance," p. 98, 
that there are certain moral, phyucal, and ntentid defects, which, 
aa they esclude from the performance of obsequies, likewise ejcclode 
from inheritance. Making allowance for these, the division of 
bott ancestral and acquired property must in general be eqnal, 
without deductions for the eldest son, Uarila ordains equal dis- 
tribution without deduction. Uianas says, " The distribution 
among brothers bom of women of the same tribe is ordained to be 
made equally." PaiLhimui says, " When the paternal inheritance 
is to be divided, the shares sh^ be equal" Yajnatidcliya also de- 
clares, " Let the sons divide equally the effects and the debts after 
the death of both parents." Where deductions take place, it can 
only be by coiiKeut of the brethren, Jim. Valmiiu, MUac, Daya 
Krama SimgraJia. 

Partitioa after the father's death.— An equal jiaj-tition after the 
death of the father is declared in another, Sm-riii {Yajnamlehyif, 
Milac, Jim. VaJiaiia). Let sons divide equally both the eSectsand 
the debts after (the demiie of) both parents, Ilarita. When the 
father is dead, the partition of the inheritance should be made 
equally, Mayuklui. 

Diaproportiooate enjoyment.— The enjoyment of common pro- 
perty in disproportionate or unequal shares — some of the co-heirs 
having more, some less, of the shares when divided — must nevo- 
theless be equal, the law taking no accoimt of greater or leas ex- 
penditure, unless the difference be such as to exclude all idea of 
proportion, the object entirely sellish, or the circumstances of a kind 
to include friud. 

The co-heirs are not called upon to deduct their legitimate 
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eipenditiire.— Whatever excess has been expended by one brother, 

in consequence of his having a large family, should not be taken 
into account at the time of partition, but a partition should be 
made of the wealth which is actually forthcoming, Baya Krama 
Sangraha. Jfarada declares, " Among unseparated kinsmen, let 
not one restore what has been expended." A partition should take 
place of the risible wealth collected for income and expenditure. 

The diviBioii ta made of the balance after deducting expeaBes.— 
Hariug compared the amount of the wealth which had accumulated 
at the time when no partition had taken place with the amount 
expended, a division should be made of the balance actually 
remaining ; so what has been laid out, wtb pnidence and without 
excess, on initiation of a son, or the nuptiab of a daughter, are not 
to be accounted for, for these are charges upon the joint wealth. 

But extravagaiit excess may be deducted from him who 
indulges in it — But if there have been extravagant excess at these 
ceremonies, to the detriment of the common fund, the co-heir 
indidging in such extravagance will receive his share diminished in 
proportion to such excess ; though, if the debt incurred exceed hia 
share, it is said that the law does not direct that the excess shall 
become a debt. 

Drones not allowed to share in accumulations. — In Bengal, 
a lazy knave, or drone, may be deprived uf participating in the 
property acquired by augmentatioa or improvement, But this rule 
does not extend to Southern India, Jagannatiia says, "Should 
anyone of undivided brothers, through laziness or knavery, uiake no 
exertion for gain, not striving to improve the existing stock, and 
acquire further wealth, by agriculture or the like, he may be 
debaiTed from hia share of that which has beeii added.by the rest 
of the bretbreu, subject to a trifle being given him for his main- 
tenance, and without pr^udice to his claim for a share of the 
ouginal stock." But in Southern Indhi this is denied — there being 
ao exception there to the tight of sharing, all participating equally, 
without reference to their contribution to the cunuuou stock, except 
ui the one case only — viz., with the consent of the co-heir, JUiUic., 

Sons take per capita.— These shares are given to the sons 
irrespective of their mothu^ ; that is, whether they he by the same 
mother or not, they take per capilu. Their shares ^le not governed 
by the number of the mothers from whom they have sprung, uot 
even among Sndras. The same rule of equality uf shares for sons 
prevails for all classes, Judgment of Sudr Cvut-l in H. A. 20 of 
ISiG, Stnt. Mart. N. Z. 251. 

OtJierthan eons taJte per Btirpea.— Where, however, other than 
sons claim a division, they inherit perslirpea — standing in the posi- 
tion of those through whom they derive their claim, and receiving 
amongst them all only what he would have got had he divided. 
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Tfaoa : A. has two eons, R uid C. ; R has o 



two aona, E. and F. 



Here A. 'a property is divided into three shares. A. gets one 
share, one-third ; one share, another third, claimable by B., goes to 
D. ; and the other third ahare, claimable by C., goes to E. and F., 
one-sixth to each. 



I 



-L 



l-27tli. ]-27lIi. l-27th. 

The property was originally divided amongst three brothers. A., 
B,, C. ; each fekes a one-third ahare. A. leaves three sons, D., E., 
F., amongst whom he divides his one-third portion, which gives 
to each a one-ninth share. D. leaves three sons, G. H. 1., 
who are likewise entitled to an equal division of D.'s one-ninth 
share, so that each would receive a twenty-seventh part. J. and K,, 
B. and C.'a adopted sons, each take their adopted father's one-third 

Again, A., B., and C. are brothers. A. dies, leaving a son, D., 
who claims and receives his father's one-tMrd share of the property ; 

B. and C. remain united. B. dies without issue, his share vests in 

C. The divided nephew, D,, has no claim thereon. Had D. not 
divided off previously to the death of E., the whole of the family 
property would have been enjoyed in common by himself and C. ; 
but in consequence of his having divided on the death of B., C. 
takes the whole property on the death of B., as sole surviving 
member of a joint family. 

The law says, " That on the death of a divided co-heir, after 
the enumeration of various classes of heirs, or failure of those of 
higher degree, brothers of the whole blood take the inheritance in 
the first instance ; if there bo none, then brothers by different 
mothers, and on failure of brothers of either class, brothers' sons 
share the heritage in the order of their respective fathers ; but 
brothers' sons or nephews hive no title to the succession daring the 
existence of their uncles," Milac. We have not seen this doctrine 
applied to cliums to succession of the nature of the case we had 
supposed. For instance, if D. had not been a divided uephew, and 
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bod been living in union with B. and C. tit the period of B.'a 
dentb, the question might be; raiaod, whether he was entitled U> 
share the whole of the prot)erty equally with C, or whether lie 
ou^t not to be restricted to the shaxo of hb father, A. and 0. 
taking the share of B., ox two thirds of the whole paternal inherit- 
ance t We do not recnllect of any case wherein the question has 
been raised, but certainly consider this one likely to arise, Ji'ws. 
i'cJiana agrees with the Benares eohool in respect to the succession 
of a brother to the share of his deceased separated brother. 

One son reqaiiing partition, no exception to mlo as to 
eqnalityof shares.— It can hardly ba considered an exception to 
the rule of equality of shares that aiiy son may, in exclusion of the 
rest, be its sole object, the rest of the family iuid the jtfoperty re- 
maining in union with the father as before; for such son, on separa.- 
tion, can only receive his due share. 

AmongBt sone of different brothers Ia according to their 
fathers, — Yajnavalchya declares the mode of division of ancestral 
estate among the sons of UifFerent brothers : " Among grandsons 
by different fathers, the allotment of shares is according to the 
fathers." It means, that if there be one son of one, two Gons of a 
second, and three sons of a third [or the like], their shares will be 
solely according to the number of the fathers, and not the number 
of the sharers themselves, Maifokha., Mitac, Jim. Va/mna. 

One of fonr grandions, co-heirs, having died, Ms son U en- 
titled to claim partition from his uncles. — The eldest of four 
brothers, who had received movable and immovable property by 
gift from their maternal grandfather, died, leaving a son, the com- 
plainant, and then their mother died. Afterwards two of the sur- 
viving brothera died, one leaving a daughter, who was mother of 
male issue, and the other a widow, as their heirs, A part of the 
property was undivided, another portion was divided, and in the 
exclusive possession of the several individuals specified. The com- 
plainant, the son of the eldest brother, sued for partition of the 
estate, and the defendant, one of the uncles, admitting the inchoate 
right of the plaintiff, stated that while he ia alive the brother's soq 
cannot have an equal share with him. The question was, la the 
property a fit subject of partition while one of the four brothera 
eiiata, or will the surviving brother be entitled to a superior por- 
tioa 1 It was answered, All the grandsons were equally entitled to 
the gift of their maternal grandfather, and should one of them die 
during the life of the mother, leaving a son, hia son has the exclu- 
sive right to the property to wliich hia father waa entitled, whether 
divided or undivided. The following ia the doctrine of the Mitae., 
J^im. VaJtaaa, ojid other books of law, Bri}uupati : — "All the 
brethren shall be equal sharers of that which is acquired by them iq 
concert." 
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With regard to Beparately-acquired property, the brothers may' 
enter into contracts with each other, 

Brothsrs' sons also slukre with their uncles. — Katyayana aaya, 
" Should a younger son die before partition, his share shall be 
allotted (by the elder brother) to his son, provided he had received 
no fortune from his grandfather." " That son's son shall receive 
his father's share from hia uncle, or from his [uncle's] son, and the 
satae [proportionate] share shall be allotted to all the brothers 
according to law. Or [if that grandson be also dead] hia son tabes 
tho share ; beyond him succession stops." The younger eon (ftnvjn) 
denotes also that the eldest [is bound to portion off hia brother's 
son] stops at the great-grandson, Mayiikha, 

The son of the great-grandson will not take, being in another 
line of heirs, unless the direct line is exhauBted.— We must tlius 
understand it ; " The son of the great-grandson, or the rest, will 
not on the death of the father [grandfather, and great-grandfather, 
without interval, after tho death of the great-great-grandfather,] 
obtain his wealth, being of another [line], so long as his son or other 
[heirs] are alive. In default of a son, grandson [and great-grand- 
son], in the general [family] only, he also will take [the succession]," 
Mayvkha, 

This refers to a re-united family only. — This does not refer to 
an undivided family, but to a re-united one. For it is said by 
Bevala, " Partition of heritage among undivided parceners, and a 
second partition among divided relatives living tiigetber [after re- 
anion], shall extend to the fourth in descent. This is a settled 
rule ;" and " Be it debt, or a written contract, or a house, or arable 
land, descended from his grandfather, he shall take his due share of 
it when he comes, even though he had been very long in a foreign 
country. If a man leave the common family and reside in another 
province, his share must undoubtedly bo given to his male de- 
scendants when they appear." It means between the great-great- 
grandfather and his sons, separated when in a state of union, and 
afterwards re-united, Mayvkfia, Jim. Vahana. In both, the text is 
assigned to Brihaspali. 

This limitation is intended in the case of residence in another 
district. — This refers to those fixed in the same district, because 
where they reside in different districts it will descend even to the 
fifth, as is declared by Brihaspati in treating of re»idence in other 
lands : " Be he the third person, or fifth, or even the seventh [i.t., 
in the second, or fourth, or even in the sixth degree], he shall receive 
the share that gradunUy descends to him on full proof of his birth 
and family name," Miji/iikJia. 

Diitribution according to the motfaera, — Bi-iliaspati .- " If there 
be many [sons] sprung from one father, alike in number and in class, 
but bom of rival mothers, partition nmst be made by them accord- 
ing to law, by the allotment of shares to the mothers." So Vyata 
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, . " If there be many aona of one man, by different motliera, but 
equal in number, and like by class, a distribution among the mothers 
is apptosed," Maijukha, Jim. Valiana. 

But not where the sons vary in number. — " Among brothers 
who are equal in class, but vary in regard to the number [of sous 
produced by each mother], the shares of the heritage are allotted to 
the mates [not to their mothers]," Brihaspati, Mo.yukha. 

Property deEOends in OO-pareenery. — Wherever there are seve- 
ral eons, they take, aa one heir, the property descending to them as 
co-parceners, and they enjoy it ia community under one manager, 
as we have seen. 

Exception. — There is, however, one exception to this general 
rule ia favour of the Crown. Menu, oh. ix. S 323, speaks of a dying 
king duly committing bia kingdom to hia sun. But thia rule is 
based upon us^e rather than law, Jagannatha. So the same excep- 
tion extends to principalities and the great zemindaries. Bee aide, 
" Inheritance," Beenilah Dibeh v. Ooeulnetk, Beng. R. 1805, p. 32 ; 
Rittng^mga Deo v, Doorgamwiee 'Johrai, Jieng: R. 1609; Urjun 
Matiie ThaJcoor v. Rumguvga Deo, Bung. R. 1S14, p. 4*39. 

Condition of nndivided family previona to partition. — We 
have Been that the management devolves upon some male member 
of the family, where they continue to live in association, Jim. 
Vahccna. 

Manager's aota important —The manager regulates the dealings 
and transactions of the family, and his acts are of importance not 
only to the association, but also to the creditors. As to the power 
of manager or guardian to alienate ancestral property, see G Sloore'x 
In. Ap. 31)3, ante, p. 79. Sir Thomas Strange says, In his capacity 
as manager, all hia acts and disbursements, to be of validity, must 
be for the general good, if not for the immediate and indispensable 
maintenance of the whole, for objects chargeable upon the common 
stock, including works of piety, which it concerns all should not go 
unperformed ; with tlus difference, that where his acts have bean 
for the support of the family, the charge is in its nature binding 
upon the joint property, though the remedy may be eventually 
against him only by whom it was incurred so acting ; whereas, if 
in the course of trade, or for charitable purposes, in order to its 
being so, it must have had the consent of the rest express or impUeii, 
MUtic. 

It is important for creditors, therefore, to aaeertain whether the 
family with whom they are dealing be separated or united. It 
being necessary in the hktter case to see that the transaction is one 
that will bind the co-heirs, otherwiae the common stock will not be 
liable, Pi-aiiiiath, Dai v. Calis/mnhr Ghoosal, Beng. Jt. ante, 1905, 
p. 51 ; Shem Das» v. Bishonath Dobee, ib. 46. Mr Colebrooke, upon 
this point, says, That a mortgage, sale, or gift, by one of several 
joint owners, without the consent of the rest, is invalid for othera' 
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shares. In Bengal law it ie clear that it U good for lus own slukre, 
and for that OLly, Colebj-ooie and Ellis, Daya Krama Sangrctha. 
Bat he wiiuld be liable to penal consequences, and the Court would 
lirobably enforce a separation in such case. In other provinces it 
is as clear that the act is invaUd as it concerns others' shares ; Mi- 
CuUbrooke remarking, that the only doubt which the sabtlety of 
Hindu reasoning might raiae would be, whether it be maintainable 
even for his own share, the property being undivided. 

Consent of the co-sharera necessary to valid alienation of joint 
property beyond the alienor's share,— 1 take the law to be, that 
the consent of the Khurers, express or implied, is iodispenRable to a 
valid alienation of joint property beyond the tJiare of the actual 
alienor, and that an unauthorised alienation by one of the sharers 
is invalid beyond the alienor's sliare as against the alienee. But 
consent is implied, and may be presumed in many cases, Mibu:. 

In Bengal assignment of co-proprietor's own share even be- 
fore partition.^But in Bengal there may be an assignment of the 
CO- proprietor's own shiire even before partition, since a common 
property is already vested in him, Jiiiu. Va}Mna, Urikruhna Dai/ii 
Krama SangraJixt. 

In Madras co-sharer may alien his share which is liable to 
be sold in ezecntiou on a judgment obtained for a tort. — Ac- 
cording to Hindu law, current in Madras, a member of an tin- 
divided &mily mny alien his share of the family property, to which, 
if a partition took place, he would be individually entitled, and 
such share ia liable to be sold in execution on a judgment obtained 
for a tort, Yinttvami Gramini v. Ayyoivami Gramini, 1 Mad. Ji. 
(J.S.471. 

The judgment in this case will be found set out in Gradifi Hindm 
Law of Inheritance. 
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1. TIte right to demand partition — 2. 77ie propertff to he diti't/eJ— 
3. How divitioa takes place — 4. Evidmce — Wife cannot claim inJuf 
oum riff/U wJure there are turn, neither can a daughter — One ffiMt- 
her may divide — During life of the mother — In Bengal — In every 
yrovince exaept Bengal — fl'Aere there are teveral mdowt wiA tons 
— Jifects of tin tteo model of division— Amongtt Sndras — Step- 
vwthen and grandmofha-s — Widovi of husband separated from 
his co-heirs — Daughter — Where brothers and sitters are qf tht 
same triiie — Division firf mimed to be genn-al — Whether an only son 
it entitled to demand jiarlilion from his uncles— I'/ie son of one of 
jise ahole brul/mrs, though his father was ijtaane, is entitled, on par- 
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' 'iition, to one fifth of property acquired bif joint ftimU — Ahtentees 
entiiled to share at far a* the seventh in descent — But Aose at hama 
a* far as fourth — Minor — Period of absenee — What constit-utei a 
foreign eountry — Afler-bom song — Pregnant widow of a co-heir — 
Land goes to the «o» Jxynte by the viife of equal clitss alone — T/te 
right Co a share viay he renounced. 

Wj! kave still to consider — 

1. The right to demand partition— 2. The proirerty to be 
divided— 3. How division tatea place— 4. Evidence. — To resume 
our inqiiiriia as to partition among co-heirs, and — 

1. As to right to demand partition.— The riglit to demand ft 
partition exists only in those who are considered as heirs. This, 
of course, excludes those who have only a right to maintenance, 
and, consequently, the female members of the joint family, who 
have certainly an interest in the property, but only to the extent oi 
their maintenance. Sir I'homas Strange says, that the ijitcrest 
which a wife has in partition by or in the life of the husband is 
merely incidental. 

Wife cannot claim in her own right where there axe Bona — 
Neither can a daughter.— The wife ciiunot claim it in her own right, 
Apaetamba. A daughter takes nothing as of right during her 
father's lifetime. She is equally barred from calling for it after his 
death. Where there are male issue, therefore, the widow or widows 
are entitled to maintenance only, for they cannot present the funeral 
cahe, Devala, 

One member ma; divide. — Partition may titke place with refers 
ence to one or more menibers of the family, leaving the rest still 
midivided, or all may join in it and afterwards may become re- 
united. See " Ee-union." 

During life of the mother.—It has been thought by some that 
it conld not take place during the mother's life in consequence of a 
forced construction having been placed on the precept of Menu, 
"A&er the death of the father and mother, the brothers may divide 
the paternal aud maternal estate," But it is manifest that Menu in 
this passage was treating of two classes of property, one of the 
father, and the other [of the mother; and with that terseness of 
expression which is pecuhar to almost all ancient writers in most 
languages, he united the two branches of his subject in one sen- 
tence, 80 that what he really meant to express was, that after the 
death of the father the brothers may divide the paternal estate, and 
that after the death of the mother they may divide the matemd 
estate ; and accordingly the author of the Smriti Chandrika has 
explained the meaning to be that the death of the one and of the 
other has reference distributively to their several property, bo that 
there may be a division of the father's property during the mother's 
life, and tHce verad, there being no reason to await the demise of. both 
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in order to tUvlde wtiftt has belonged to either, neither having 
ownership in the other'a property where there are children. Inasmuch, 
then, us the wife has no ownership in the property of the husband 
during his lifetime, nor the husband in that of his wife during her 
lifetime, on the death of either, without children, the survivor may 
succeed by virtue of inheritance. 

In Bengal.— In Bengal the lawfulness of division during the 
mother's life is denied, Jim. Vahana. But this opinion is construed 
by his commentator, SrikrUhna, as importing that the partition ia 
valid, but not morally right ; and by Ragh. Daj/alatiia, Uiat if it be 
made, a share is ordained for the mother ; and by Kasirama on 
Hayataiva, that.it is not laudable, not that it is null. 

Ill every province except BengaL — And Mr Coltbrooke, after s 
careful examination of every material passage appUcable to the point, 
was of opinion that a division during the mother'a life was allow- 
able throughout every province, with the exception of BengaL 

Sir W, M. Mami. says, Putition may be made also while the 
mother survivea. This rulc^ though at variance with the doctrine 
of Jim. Vafmna, has nevertheless been maintained by more modem 
authoiittes, and in nniveraally observed in practice, 3 l^ff. 78. 

According to the Jim. Vahana, Haghunandana, Srikria/ma, and 
other Bengal authorities, when partition is joade by a father, a share 
equal to that of a son muat be given to the childless wife, not to her 
who has male issue. But the doctrine laid down by Uarinatha is, 
that if the father reserve two or mote shares, no share need be aa- 
aigned to the wives, because their maintenance may be supplied out 
of the portion reserved. The Vivadiirnavattlu holds that the wife 
is entitled to an equal share where the father gives equal shares to 
his son, but that where he gives unequal shares, and reserves a. larger 
one for himself he is bound to allot to each of his wives from the 
property reserved to himself as much as may amount to the average 
share of a son, Miera, Daya Krama Sangrnha. 

The doctrine laid down by Jagannaika is, that If the wife have 
received fcom any quarter wealth which would ultimately have de- 
volved on hra husband, such wealth should be included in the cal- 
culation of her allotment. But if she received the wealth from her 
own father or other relative, or from the maternal uncle or other 
collateral kinsman of her husband, it should not be included, her 
husband not having any interest tliereiu. 

The law of Benares, Mithila, and elsewhere, differs from the Bengal 
school on this subject, and is not in itself uniform or conaiatent, 
Vignynemoara ordains, " When the father by his own choice makes 
all his sons partakers of equal portions, his wives, to whom peculiar 
property had not been, given by their husband or father-in-law, must 
be made participants of shares equal to those of sons.'' But if sepa- 
rate property had been given, the same authority subsequently 
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directs the allotmeat oE Lalf a, share, " or if' any had been given, let 
him assign the half." 

According to Madkavacharya, if the father by his own free will 
make his sons equal participants, he ought to make his wives, to 
whom no separate property has been given, partakera of a share 
equal to that of a son ; but if such property has been presented to 
her, then a moiety should be given. Kamalaiara, the author of 
the Vieidatandam, declares generally, that whether the father be 
livhig or dead, his wives are respectively entitled to a son's portion. 
But Sulapani, in the Dipakalika, maintains, that if the father 
makes am. equal paj^itioo among his sons by his own choice, he must 
give equal shares to such of bis wives only as have no male issue ; 
and Udayvdha lays it down, that wives who have no issue male are 
here intended 

Misrix ordains, " That when he reserves a greater part oE his for- 
tune, and gives some trifle to his sons, or takes a double share for 
himself, the husband must give so much wealth to his wives out of 
his own share alone. Accordingly, the separate delivery of shares 
to wives is only ordained when he makes an equal partition," Daya 
Krama Sanffra/ia. Macii. sums up the argument thus : " In case of an 
equal pailition made by a father among his sons, his wivea who are 
destitute of male issue take equal portions ; where he reserves a, larga 
portion for himself hia wives are not entitled to any speciEo share, 
but must be maintained by him ; and where unequal shares, are 
given to sons, the average of the shares of the sons should be taken, 
fur the purpose of ascertaining the allotments of the vrives. The 
same rules apply also to paternal graudmotherB in case of partition 
of the aacestral proptrty." 

WberetheieareseveralwidowB with sons. — There aietwo modes 
of division adopted where there are several widows with sons, varying 
in number by each, some more, some less, called Patni Mkaga, or 
division by wives, or Putra Bhaga, or division by sons. If th& 
number of sons by each wife be equal, the allotment may be to the 
mothers, according to the former mode of division, leaving it to thraa 
to subdivide among the sons. This appears very fair. But the 
principle upon which this mode is adopted being that the division 
to the wives must always be an equal one {Caleb.), where the ainn- 
ber of sons by each varies, its effect is very different. Thus, if one 
wife has one sou, another three, and a third six, and eadi wife take» 
a third of the property, it is clear that the shares of the sons will 
be Tery different in each case. So uimatural a mode of division ia 
allowed only among Sudnts, and even among them only where there 
is a custom for it, and which must be strictly proved, Sumnin 
Sinffkw. KheduH Singh, Beitg. P. 1814, p. 443. UrSiiie^jB, "I 
(mow not that any authority admits J'alni .S/t<z^ to be the true rule. 
It is only allowed by some, and entirely rejected bj others." 

Effects of the two modes of division. — The division by piUra 
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Bhagd must alwajv' be nneqnal with rcapect to the chiidren of eactt 
venter ; for if there be two wives, aud oue Bon by either first or 
second of the two, he takes half the estate ; and if there be a dozen 
by the other, they take no more among thera. In the present case, 
dividing by Puira Mhaga, the three sons would take each one-third 
of the estate, and the mother and sisters would be jointly provided 
for. If by Patiii Bhaga, the son o( the first morri^e takes one 
hal^ and provides for his own mother only ; those of the second take 
one half also, and provide jointly for their mother and sisters. If 
the (O'der had happened to be reversed, and the single son been of 
the second marriage, he, though the younger brother of the four, 
would still have got half of the whole estate. These are the effects 
of the two roodcM of division which I have taken this opportunity 
of esplaiuitig^ — an explanation which, I think, clearly shows that no 
judge should allow of the division of Falid Bhaga if he can avoid 
it. Mr Ellis, in another case, says, Is many parts of the southeni 
countries the custom of dividing the property in equal shares to the 
venter, and afterwards equally between the sons uf the several 
ventms, ia so strongly established that it must be allowed to super- 
ijede the general law. 

Amongst Sndraa. — Where a Sudra died leaving two wives, one 
with au only son, an infant, and the other with two sons, held 
that the guardian of the infant might refer the question whether 
the deceased's estate should be divided according to I'atni Bhaga 
or Putra Bhaga. Tenmakal v. Hvbixtinmal, 2 Mad. H. C. R. 47. 
It was decided in another case that among Hindus in the Madras 
Presidency, the division must be by eons, and not by wirra. Ex 
relatione, Mr JiisUce Strange. 

Stepmo^ers and gran^othen, — Vgaia declares [the right] to 
share even of a stepmother and paternal grandmother. " Even 
childless wives of the father are declared equal sharers, and so are 
all the paternal grandmothers or wives of the paternal grandfather, 
they are declared equal to mothers." From this word alt the step- 
grandmothers also are to be included, MaijiJcha, Vielmu, Jim. Va- 
hana. Hee Lalla Julee Loll v. Miisst. ifoorauee, Kooer, 1 ir. It. 1 73, 
Oal. Sp. No. 

Widow of husband separated from his co-heirs — From the texu 
of Tajnamlehga, Merttt, Narada, Katgai/ana, and others, cited in 
the Afitacshara, ViraTnUrodaya, VyavaJiaramadkaya, Vyavahara, 
Maynkha, and other anthorities, it would appear that if the four 
individuals being descended from the same grandfather have not 
been separated from each other, the widow (respondent) of one of 
them is only entitled to her food, raim.ent, and a house for her re- 
sidence. But if her husband have been separated from his co-par- 
ceners, then she is entitled to inherit his property, 2 Macn. Prim. 
H. L. 169, 

Bat the allotment of shares to the wife does not imply separatiojj. 
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Use owjugat iutercourse remaiiiiug after partition among sons, 
Apaetamha. Her share, when assigued to her, is more in the nature 
of alimony than stridkana, or the pecuOar property of a woman, and 
is reaumable by her fauaband if neceasaiy. 

Daughter. — Daughters can neither claim nor share diviaion. 
Unmarried daughters take notbiug during their father's life, Mitac., 
Narada. The law gives nothing to a married daughter where male 
isuue is left. 

Where brothers and sisters are of tlie same tribe. — Oo division 
among brethren to the unmarried daughters, suoh portions are 
allotted OS may sulHce for the due celebration of their nuptials. This 
portion has been fixed at the fourth of the share of a brother, i.e., 
if there be one son and one daughter, the whole i>atemal estate 
should be made into two parts, and one of these two parts made 
into four, the daughter takes one of these fourths ; so, if there be 
two sous and one daughter, the estate should be made into three 
parts, and one of these three made into foiu*, the daughter takes one of 
these ; so, if there be one eon and two daughters, the estate is 
divided into three parts, and two of these parts made into four, the 
daughters each take one of these fourths, Mitac. It must be simi- 
larly understood in any case of an equal or unequal number of 
brothers and sisters. Where brothers and sisters are of different 
tribes, see Mitaesfiara. And Macti. adds. But according to the 
best authorities, theie proportions are^not universally assignable, for 
when the estate is either too small to admit of this being given 
without inconvenience, or too large to render the gift o£ such 
portion unnecessary to the due celebration of the nuptials, the 
eisters are entitled to so much only as may suffice to defray the 
eicpenses of the marriage ceremony. This provision for the sisters 
is not an absolute right, although it is a charge upon the inherit- 
ance. It ia intended more to uphold the general respectability 
of the family, Maca. Com. U. L. 103 ; Sir W. U. Mam. P. H. L. 
51. 

Division presntned to be general.— In any case;, of division, all 
the members are primd fade presumed to have divided the whole 
property, and any one who deides having got any share will have 
to give very strong evidence of the partial division, either in respect 
of shares or amount, with reference to any particular portion of 
the property. See Dee. 118 of 1B60 ; 1 6W. Dee. p. 52 ; Dec. 87 

of isei. 

Whether an only son ia entitled to demand partition from his 
ancles, — Menu says, " Brothers being assembled, shall divide the 
inheritance." This test has been used for the purpose of showing 
partition cannot take place at the instance of a single co-heir ; but 
Jimuta Vakana says that partition takes place by the will of any 
one (of the co-heirs). 

A member of an undivided family died, leaving three brothers 
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undivided, and a son of eight years of age under charge of one t 
hijj nnclea. The son on coming of age called Dpon his goardian 
uucle to account for his father's share of the property, which the 
uncle refosed to do, alleging that the nephew was only entitled to 
share in common with his uncles and cousins, Mr Colebrookt held 
that the right of the nephew to receive his father's share from 
bis uncle is explicitly declared in a passage of Kaii/ayiaui (cited 3 
Dig. p. 7, text Ixxii.), and the power of any one of the co-heira to 
exact partition of the joint property may be gathered from the 
Miiac., and ia distinctly afSrmed by Jiia. Yahaiia. 

Nephews whose fathers are dead are entitled as far as the fourth 
in descent to participate ec^ually with the brethren, and thc^ take 
fffr stirpes. 

The son of one of five (whole) brothers, though his father 
was insane, is entitled, on partition, to one fifth of propeirty 
aciloired by joint funds. — It appeared that the estate was jointly 
purchased by the four defendants and the plaintiff's father, who 
were wliole brothers, and living jointly ; but that at the time of the 
purclmse the fatlier was insane, and the plaintiff a minor, who had 
since attained his majority. If one of the five brothers was mad, 
and all of them were undivided, and the four purchased the estate 
with the joint funds of all five, although the deed of sale be drawn 
oat is the name of the foursaiic brothers, still if the plaintiff be fres 
from similar defect of madness, he is entitled on partition to one 
fifth of the property ; but if the property were purchased without 
ud of the joint funds, he has no right to share, Viwtdaratnacara, 
VivadachiTUajnani, Mitaailiara, itc, 3 Maen. Frins. II. L. 165. 
On the death of a father or other owaer' of prcpert//, neither ao 
impotent man, nor a person afflicted with elephantiasis, nor ft 
madman, nor an idiot, nor one bom blind, nor one degraded for 
sin, nor the issue of a degraded man, nor a hypocrite or impostor, 
shall t^ke any share of his heritage. For such men, except those 
degraded, let food and clothes be provided, and let the sons of 
such as have sons take the shares of their parents, if themselves 
have no similar disability. Bevala cited in the Vivadaralnacara, 
" On partition of co-heirs, all the wealth left by their father, or by 
bia father, and what they themselves have acquired by their joint 
efforts, shall be divided among them." Kati/ayana, " What they 
themselves have acquired, excepting that for which there is a cause 
of severalty," The term ge/f-acquirifd here means acquired with 
the use of the father's funds, VivadadUnltimani, 1 Macn. P. H. L. 
165. 

Absentees entitled to share as far as the seventh in descent, 
— Where consent cannot be obt;uued in consequence of some of the 
members of the family residing in a foreign district, or province, or 
coileotorate, the partition may, ncvcithcle?s, proceed, the law re- 
quiring the preservation of his share until lus return, as far as the 
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seventh in descent, Briltaspaii, Jim. Yahana. But query, how far 
the statute of limitations would prevent this rule from applying t 

But those at home Ks far as fourth. — But desceudanta only as far 
OB the fourth degree of one who had remained all along in this 
country are entitled to share his wealth ; fur it has been formerly 
declared that the fifth in descent and the rest confer no benefits ou 
the deceased owner, since they are not competent to present funeral 
oblations to him at solemn obsequies, Doya Krama Sajiffra/ia. His 
right is therefore barred after the fourth in descent. See Bevala, 



Hinor. — It may be enforced on behalf of minors. See " Minority." 

Peiiod of absence. — The period allowed in such cases varies ac- 
cording to the age of the party at the time of his leaving home for 
a foreign country. Sir Thomas Strange says, The period ia generally 
twenty years, although, in one place, it is said that the law presumes 
him dead after twelve years, if no tidings have baen heard of him, 
and requires his son to perform obsequies for him. 

What OonstitutcB a forei£:ii eoan try-— Difference of language, in- 
tervention of a mountain, or great river, and distance, where intelli- 
gence is not received within ten nights, have been held to be essential 
in the consideration of what constitutes a foreign country. But 
probably none of those circumstances would, in the present day, be 
much relied on ; the departure from one province, or district, or col- 
leotorate, for another, affording a surer criterion. Thus, where a 
Oanarese went to reside in Telingana, or a Tamulian in Benares, or 
a Bengalee in Bombay. 

After-bom sons— Pregnant widow of a co-heir- — Should any of 
the widows of the co-heirs happen to be pregnant at the time of their 
death, or be supposed to be so, the partition should be postponed, 
or a share set aside to abide the contingency of her having an after- 
born son. On failure of that contingency, such share falia in, and 
becomes distributalde in like manner a,s the other property, subject 
to the maintenance of the widow. But should the event happen 
without anticipation, then the share of such son, not having been 
reserved, must be allotted by contribution among the parceners who 
have divided. 

On division being made after the death of a brother, who may 
have demised without male issue, a share must be taken out of the 
divided shares for his posthumous son, should his widow bear one 
to him, Mitao. 

Qrandsoas claiming by representation are only entitled to their 
father's share, the aggregate sons of each being entitled jfcr slirpem, 
and not to an equality individually with their uncles and cousins. 
Although grandsons have a right in the grandfather's estate equally 
with the sons, still the distribution of the grandfather's property 
must be adjusted through their fathers, and not with reference to 
The meaning is, if unseparated brothers die, leaving 
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male Issue, and the number at sons be unetjual, one having l\ 
another three, and another four, the two recdwe a single share iu 
right of their father ; the other three take one share appertaining 
to their father, and the remaining four similarly obtain one share due 
to their father. So, if some of the eons be living, and aiune have 
died, leaving male issue, the same method should be observed ; the 
surviving sons take their own allotments, and the aona of their de- 
ceased brothers receive the shares of their own fathera respectively, 
MUac., Yajiiavakhya, Kalyayana. 

Land goes to tlie eon borne by the wife of equal class alone.— 
Land obtained by acceptance of donation must not ba given to the 
sons of a Shetriya, or other wife of inferior tribe; even though 
his father give it him, the son of a Brahmin may resume it when 
Lis father is dead, Briliwpati, Mitae., Jim,. Vafuiiia, Devala, May- 
vJe/ta. The son begotten on a Sudra woman by any man of a twice- 
born class is not entitled to a share of land, but one begotten on 
her being of equal class, shall take all the property [whether land or 
chattels] ; thu3 is the law settled, Miiae., Jim. Va/tana, Mayukha. 

Of land acquired by purchase, and the other modes also ; yet hu 
does obtain a share of the [movable] wealth, Mayukha. 

The right to a share may be reaonnaed. — The same rule holds on 
a partition amongst co-heirs as between father and son ; where one 
does not want a share he may waive his right by acceptance of a tride, 
which shall ever after operate as an estoppel in respect of bis claim, 
Menu. But he cannot renotuice his share, unless he is able to main- 
tain himself, Mitae. 

Yajnava[iJiya treats of a case " where a man wishes to give up 
his right to participate in a share. The separation of one who is 
able to support himself, and is not desirous of participation, may be 
completed by giving hiiu some tiifle." According to the Mitae»Kara, 
it means, that "anything whatever may be given for the sake of 
preventing the desire being entertained by his sons of receiving a 
share of the heritage," MayuiJta, Menu, Milac, i'ajnavalcJtya, 



Section VIII. 

UPON WHAT PKOFERTT PARTITION ATTAOHJtS. 

ITpon what property partition atlackea — Whatproperty ia tncajwiie q^' 
dismaa — Jaghire — A jaghire or otktr grant acquired at the expense 
of the patrimony does not belong eaxludvdy hi tkeacqairer — TItough 
seiaux should have been t/te means of acquisition — Tlie acquirer 
takei a double diare — Bengal Pallt/am — Enaia villages — A Shro- 
triyam. — A eorrody — A a/irotriyam ia inalienable — OJices attached 
to Pagoda — Lands endowed/or religiouspurposes — Women — WAere 
one member has more jewels, die., than another — Buoke, tools, &c. — 
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lhgalitltta»duwiridarU»~~Lanih granted tomaiiitainrank,&e. — 
N^tptial ffi/lt — Annuity — Dues attaelud to l/te o^ee o/Kumam — 
Setf-acquiationa — Tlie acquititions of a mom made by his ovm meofui 
atone it not divisible atnongst Kis brothers — Half-brotker^Joint 
/unds — Acquisitinns by one of four brother), leil/t t/te aid of hia 
father's ftmds and labour, iniU, onpecrtition, be made into Imparts, 
ofwIUckJive mil go to tJte father, two to the acquirer, and one to 
each of Ms brothers ; if acquired withoiU any aid, into two partt, 
Ute fatlier taking one, and the acquirer one, the brothers having tut 
right to any sltan — Acquieilions made by a manjoitUly wiUt his 
brother's four sont, by means of joint funds, will be divided i^o 
two poriiane, of wAicA one will be taixn by the acquirer, and the 
oilier be shared equally by 1}i*fuv,r sons of hia brother — Younger 
brother joined viith elder in management of self-required property 
— Incidental expenditure — DivisAility of gains of science — /» 
reepect of what acquisitions t/ie rale applies — Gift by a friend— 
Nuptial gifts — Gifte must be made to the donee — Exception to the 
rule — Properly recovered — Where landedpropei-tylost to the family, 
and recovered by a co-heir without aid from tlie family resources, 
he is entkled to a fourth — Gains by valour — Special properly — 
Alienaiion may be effe^edfor support of Ui^ family, not otherwise 
— Managing co-lieir has power to bind parceners for a dtbt eott- 
traetedfoT the concern. 

Upon what propertjr partition attaches. — Wc have already seen 
that there are two descriptipiia of property which are the subjects 
of partition, the one aireeatral, the other self -acquired. Upon 
{lartitiou in the lifetime of the father, there is a difference with re- 
ference to the distribution of these two classes of property, the 
father haviug no discretion with Regard to the former, while with 
regard to the latter the distribution to some degree depends upon 
hia will and discretion. This distinction, however, does not prevail 
among co-heirs, whose right attaches on both kinds, and who are 
entitled to an equal division of everything, unless, indeed, things 
used for religious purposes, which remain in common. 

What property ia incapabla of division. — There are certain 
species of property which form an exception tu the genera! rule of 
Hindu law, viz., that property held in association is divisible 
amongst the co-lieirs. These oases are governed more by usage 
than general law, and will depend upon the terms of the grant. 

JaghiXQ. — The owner of an extensive jaghire died, leaving two 
eons, the elder of whom succeeded to it, the younger accepting 
some villages as his portion. The jaghire waa in possession by 
descent of the great-grandson (by adoption) of the owner, and the 
great-grandson by the younger branch now set up a claim to a share 
of it, and upon a qucsdon submitted to the pundit as to the claim- 
ant's right, he answered, As to the divisibility of a jaghire, it is 
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statedin ancient books, that the crown wna entailed npon the eldest 
son, the rest provided with meaua for their livelihood, being left ti> 
conquej' fur themselves new countries, . . . therefore a kingdom 
is not dirisible. Mr Ellis remarks upon tliis case, That this is 
a very good opinion, ... a jaghire is a fief (it may be hereditary 
or not), held under such conditions, and for the performance of auch 
services, as the grantor pleases to prescribe, The jagirdar possesses 
no powers except such as are necessary for the collection of the re- 
venues in the country assigned to him, or such as may be specinlly 
conferred by the terms of his grant. Such tenure, therefore, can 
bear no resemblance to what the law calls Bajiyani, the enjoyment 
of sovereign power, paramount or subordinate. The latter cannot 
be divided, for division would destroy it, and it is a maxim that 
nothing shall be divided which would be destroyed by tlie Act. 
But the effects and private estate of a sovereign prince may and 
ought to be divided like the property of others amongst his chil- 
dren. J/r77K(ctartt7/ says, The succession of zemindaries has never 
been regulated by the common Hindu law of inheritance, but by 
the usage of the country or the pleasure of Government, Had they 
been divisible, we should not have found so many of ancient date 
still existing as we do ; Beemlali Dibth y. Goculneth, Beng. R., 
1805, p. 32; Koonww Bodh Singh v. Seonath Singh, ib. 1813, 
p. 415 ; Ramgunga Deo v. Doorgamunee Jobrai, Beng. R. 1809 ; 
Uerjun Manie Tliakoor v. Ramgunga Deo, ib. 469, 1814. 

Mr Thoftarai/ is not accurate in arguing that the succession of 
ancient zemindaries depends on the pleasure of Government. It 
depends more on the custom of the family. 

A jaghire or other grant acquired at the expense of the patri- 
mony does not belong exclusively to the aoquirer. — One of three 
whole brothers, living jointly in possession of their paternal estate, 
acquired a jaghire or pension in land, and obtained a few villages 
as a grant from his father-in-law. If the jaghire bad been gained 
at the expense of the patrimony, it must be divided among all the 
brothers ; but if it has been acquired solely by the labour of one 
brother, without the aid of the paternal estate, in this case it will 
not be shared by all the brothers, as it becomes the exclusive property 
of him who acquired it. So the villages may have been acquired I^ 
the fatheivin-law with hie own money, and given by him to his 
daughter's husband, and in this case they cannot be shared by all 
the brothers. As Menu says, " What a brother has acquired by hia 
labour, without usmg the patrimony, he need not give up, without 
his assent, for it is gained by his own exertion." 

Thongh science should have been the means of acqttisition.— 
The estate will be acquired at the expense of the patrimony, if it 
was obtained out of something taken from the patrimonial estate, or 
if the acquirer, having been supported at the expense of tho ancestral 
property, had studied science, by means of which he held a situation, 
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And obtained a jagliire ; for according to Hindu law, any property 
acquired by &n nnseparated brother by means of aciunce, which 
ectence he was enabled to obtain by ossiHtance from his father'x 
funds, will be participated by his brothers. 

The acquirer takes a doable share. — Whether the jaghire be 
acquired by the direct use of the patrimony, or through science 
gained by ite meaua, the acquirer is entitled to two shares, and the 
other brothers to a single aliare each. He among them who has 
made an acquisition may take a double portion of it, BrtJutspati, 
Aghoree SheuieharHramT. Aghoret Kiirtaram, 2 Macn. Privs. H. L. 
167. 

Xengal. — According to the Bengal law, an acquirer using joint 
Btock has two shares, but the Benares school propounds an excep- 
tion to this maxim, and they aupi>ort an equal division in cases of 
addition to or improvement of the original property, without any 
separate acquisition. The Mitaohara says, " Among unseparated 
brethren, if the common stock be improved, or augiciented by any 
one of them, through agriciiiture, commerce, or similar means, an 
equal distribution nevertheless takes place, and a double share is 
not allotted to the acquirer. 

A polliyam is explained in WlUons Glossary to be a tract of 
oonntry subject to a petty chieftain. In speaking of poUiyart he 
describes them as having been originally petty chieftains, occupying 
usually tracte of hill or forest, subject to pay tribute and service to 
the paramount state, but seldom paying either, and more or less 
independent, but as having at present, since the subjugation of the 
country by the Kast India Co., subsided into peaceable landholders. 
A palUyam is in the nature of a raj.* It may belong to an undivided 
family, but it is not the subject of partition. It can be held by 
only one member of the family at a time, who is styled a polliyitr, 
the other members of the family being entitled to a maintenance 
or allowance out of the estate, Naraffunty Lutckma Davamak v. 
Vctngama Navloo, Moore'* lit. Ap. 60. 

It is somewhat similar in its nature to a Qwatwal tenure, which 
was upheld by the Judicial Committee of the Privy Council in JinjaJi 
Selamawd Singh Bakadoor v. Bengal QovemfnaU, 6 Moom's Itt, 
Ap. 101. 

The succession to the Narj^nty polliyam in Madras, being an- 
cestral estate, held to vest in the nearest undivided mate con^iu of 
the polliyar last seised who died without iasiie male, in preference 
to the widow. 

• A poUisam ia in the nature of a eemindary, the Bucoesaion tii which h re- 
gulated by the deed of permaDeDt eettlemeal, whiob reousniHW tlie urder of 
inheritance ncooniiiig to law imd cuBtooi. It ie noly whan the cultom of the 
family ima lieea proved to eiiat limiting the BucGBjBion id a partiuulttr uiiHinar, 
or when an eetate is proved to have beeo an ancient tHOiindaiy, that it de- 
B«enda ooDtrBry to the ordinary nilM of Hindu law, 3 Jforlsy Dig. pp. 187 
189, " Inheritance by CuBtora." 
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The followiug question was propounded by tLeCourt to the pnndi 
of the Sudr Adawlut :— This poUiffam, the aucestral property of (i 
family aaid to be undivided, boa descended to an adopted sou, K., 
itnii on hia death, without male issue, is taken possession of by his 
widow, L. The polliyam is now claiined by H. and J., the cousins 
of I., the adoptive father of K,, as their inheritance. Is auth claim 
valid, or is L., the widow of the adopted eon K,, who died without 
male issue, entitled to succeed to the polllyara t The pundita 
answered aa follows ; — The Hindu law books, Vignyaiieswara, Ac., 
declare that all the members of an undivided family have a joint 
right in tiieir ancestral property, although only one of them, bdng 
capable, continues in poaaession thereof, I., who had no issue, was 
not justified in adopting K., a stranger, as a son, to the exclusion 
of hia undivided cousins H. and J. ; but as he adopted hiia, he, K., 
became a member of the aaid undivided family j and the swd H. 
and J. being his undivided cousins, still retain their joint right to 
the ancestral family property. It is only when a family is divided 
that a widow succeeds to the estate of her husband, who died leaving 
no son ; but when the family is undivided the right of succession is 
not in the widow, but in the undivided cousins. Tiiis being the rule 
of the Hindu law, H, and J., the undivided cousins of I, and K., are 
alone entitled to inherit the ancestral potliyam referred to in the 
question. L,, the widow of K., has no right to succeed to it. 

The pundits consulted by the Court, said the Judicial Committee 
in delivering judgment, as to the rule of Hindu law, on the assumjv 
tion that the plaintiffs had established their allegations by evidence, 
were of opinion that they were entitled to succeed. This view waa 
adopted by the Court below, and no objection to the decision npou 
this point has been urged at our bar. 

Enam villageB. — Enam villages, granted by the Government to 
the grantee and his heirs-male, for services rendei-ed to the state, 
are governed by the principles of Hindu law respecting the par- 
tition of the father's estate among his heirs. There is nothing 
peculiar in the case, the division is according to Hindu law,* liud- 
hrao Hunatiumt v. Niirting Rao, 6 Mom-e's In. Ap. 426. Enam 
grants are not, by the Hindu law in force in the Southern Mahratta 
country, distinguishable from other ancestral real eatate, aud are 
divisible among the heirs of the grantee. 

A Shrotriyam.— Originally a shrotriyam was an assignment to 
a shrotriya or Brahmin well read in the Vedat, 2 Dig. 290 ;t it ia 
conferred by Government, in consideration of the individual merita 
of the grantee. The succession to the property would be regulated 
eitiier by law, or by the terms of the grant. Supposing the grant 
to be exclusive, it would not be partible among colkteraJs, Pmiavb 

* Of course the grant may regulato the dencEnt. 

t CmU (xAvrAi). in coDtriutietinctiaD to Smriti law, note by Staku, Sitndara- 
murti Mudali v. t'iilUna<jakki Ammat, 1 St. H. C. H. *66. 
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Ba/iaiidur Sing t. TdTikdhane Sing, Btng. H. 1805, p. 101. And 
consequently, upon tKe death of tiie BhrDtrijuffldor, leaving suqb, it 
would descend (not to the eldest merely, but) to all the sons in 
common ; the uncles would not share in the inheritance, 1 Stra. H. 
• L. 310. In one case, the grantee being desid, leaving eons and 
daughters, a dispute arose between the eldeet son and the uncles 
aa to whom it belonged, whether to the lineal representatives of the 
deceased exclnsivelj, or to them only in common with their uncles 1 
The pundit replied to this point, The first and the other sons are to 
enjoy the property in question equally, defraying out of what they 
have the necessary expenses of the family, »id getting the daughters 
married. Property acquired by the deceased and his brothers, 
through their joint industry, or the use of their patrimony, which 
was in common, the latter are interested in together with the sons 
of the deceased ; for his separate acquisitions vest exclusively in 
his descendants. In remarks upon this case, Mr Cotebrooki refers 
to Mitacihara, ch, i. s. iv. § 10, 31, where a reference is made to 
the text of Menu, " What a brother has acquired by hia labour, 
without using the patrimony, he need not give up to his eo-heira." 

JUr A'Uii says, A skroti-Li/am. granted for public services is an 
honourable reward to the iudividuul, und an inducement to others 
to act as he has done. But the honour and inducement are both 
lost by its becoming the same as ancestral property, and being 
subject to endless division. Of divisible proi)erty the daughters 
would be entitled to a share on division taking place before their 
marriage, but it does not appear that Itey can demand a division. 
Mr Tlmdcaray says. The brother of the deceased shrotriyumdar can 
have no claim upon any grounds. It was not ancestral property, 
but given by the Government aa a reward for services to the indi- 
vidaaJ. The Gtovernment never would have granted it if they had 
thought an idle brother could have claimed a share. 

And Mr Sutherland says, I am inclined to concur in the general 
accuracy of the pundit's opinion, nor can I find anything incon- 
sistent with the grant, that the estate should be enjoyed by the 
heirs of the grantee accnrdijig to their legal ioterests. Any practical 
inconvenience which, in the course of time, might be experienced 
would be ascribed, not to the law, but to the want of explicitneBS in 
the grant. In the present citse, the estate having been acquired by 
the exclusive exertions of the grantee, his brothers have clearly no 
right to participate in it. 

As to the interest of the unmarried daughters, doubt certainly 
presents itself. 1 cannot but regard as more correct, more consist- 
ent with the genius of the Hindu law, the opinions of those writers 
who admit the right of unmarried daughters to receive from their 
deceased father's estate merely what may be sufficient to provide 
for their marriage. Texts, however, of Menu and Yajaavalchya are 
adduced which mention the fourth piirt of a brother's share as the 
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nnfturried dstefk aHotmeDt ; and Vignyanaieara in the MHanhara 
deoiea that the mention of a quarter ai a sh^e can be cDnHtraed aa 
used iodefinitely. and 33 merely intending that a sufficieni^ to pn*- 
ride for the danghter'a marriage should be given. This anttinr 
accordingly contenda, that after the decease of the father, the nn- 
mamed daughter participates in the inheritance, receiTing one foTirth 
of vhat wonid be her share were she male, ff>. The di.)ttbt thrown 
out by J/r Elti* abore, ttz., " that the honour and indaoement by 
itJ) becoming the same aa ancestral property, and being subject to 
endless division," is doI very satisfactorily met by the remark of 
Mr Suthtrtand, viz., that " any praetical inconvenience which in the 
canrae of time might be experienced, tronld be ascribed, not to the 
law, bat to the want of explidlne^ in the grant." Sir Thtymaa 
Strange, 1 B.L. 210, adopts the opinion of J/r^frtAfr/itwf, 2*6. 367: 
" Aa to thin leading to endless divisibility, the objection being inher- 
ent, cannot be helped, onlesa obviated by the terms of the grant im- 
porting a particular limitation, since otherwise the law must prevail" 
There is no doubt that ordinarily Helf-acqnired property gi^es to 
the sons as co-heira of the acquirer, but the diBtinctiou has not been 
drawn between such property which follows the ordinary course of 
descent and that which is granted as an honnurable reward tu an 
individual, and as an inducement to others to act as he has done ; 
and although it may be argued with some show uf reason that 
"hOTs" in Hinda kw does not refer to an only son alone, but 
tndudes all the sons as co-heirs, and that therefore a shrDtriyara 
dttlcends to all the heirs in co-parcenery. and is divisible, yet the 
intention of the Government m making this particular desraiption 
of grant most ha're been that it should operate as an exceptaoo to 
the rule, and should go to the eldest son, see Hegulniiort iv. of 1831, 
Mad. The consideration for the grant, and the objects of the grant, 
are purely esceptiooal. There must be some reason for limiting 
the grant to the grantee and hia heirs. There is no snch limitatii>n 
with reference to any other self-acqnired proper^. In a note to 
2 Slra. II L. 366, It is said, It would seem from this (the obser- 
vation of Mr Bllit above quoted), to have been Mr Ellit'i opiniuo 
that the grant, on the death of the gntntee, should innie ikot to bis 
heirs generally, but to a select one, according to the notion ex]>reesed 
by him in the following remarks in speaking of the conocopUy of a 
viiliige : — " I doubt whether the maravurtsnah, Ac. — perquisites of 
• tfGce granted for the performance of specific duties — can be 'se> 
counted the same as honsehold property.' On the contrary, it 
appears to me- that they cannot so be accounted. Fur what is the 
real nature nf them 1 Are they not given for the subsistence of the 
office, enabling him to apply his whole time and attention to the 
accounts of the village, and would not the division of them among 
a number, for whose maintenance they cannot adequately provide, 
destroy their object I Again, does not the law that regards the 
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grant of a corrodi/ apply to-, theao luid similar pctT|uisitea 1 and hua 
not tbe grautor, or lie who pa.yti, a right to see that they aru appro- 
priated accordiiig to the original intention under which .they wers 
granted 1 I have no doubt but it applies, and that aiinihir official 
liurquiaitea, tboHgh certainly heritable, are not divisible, nor ought 
th^j to descend, by primogeniture. The moat capable of the direct, 
or,, in their default, of the collateral descendants of the first graiitcc, 
should be selected for the performance of the dutiea of .the ofpge, 
who should enjoy the whole perquisites.'' , , 

A Bhrotriram is iiialienable.~A lArotriyam. has been held to 
bo inalienable, except for the holder's life-interest, Sv,ndaram.urii 
M.-!uli v. VallinayaJdd Amvial, 1 Mad. H. C. B. 465. 

A coiTody. — A corrodj/ seems to be an incorporeal hereditament. 
It is the grant of an annuity assigned upon some particular fund. 
It signihes what is fixed by a promise in this form, " I will give 
that in every month of Kartiki," Jitit. Vahana. Deliverable annu- 
ally, monthly, or at any other fixed periods, ib. note by SrilirUhnOf 
Where one of an liudivided family, being the conocopily of a village, 
received the Mara Vurtana/i, Scaar VTtrlanaA, and other dues,, a 
question was submitted to a pundit as to whether he woa account- 
able for them to his co-parceners, notwithstanding he alone dis- 
charges the whole duty. Hia reply was, that brothers midivided 
must, without reaervatiouj equally share all thecattle and household 
goods left by their ^ther, and the Mara VurtanaJi being considered 
the same aa household property, it follows that the perquisites in 
question are divisible. 

Upon this J/r Colebrooie remarks, " If the office be hereditary 
iii the fiuiiily, the dues or profits appertaining to it must be sutyect 
to be shared. But in such case it classes with immovables; and 
corrodics and the dues belongiug.to it cannot be reckoned household 
property." 

Sir T/wjwiK Strange, 1 II. L. 30!), says, But a corrody being the 
grant of an annuity assigned upon some particular fund, if made to 
one of an undivided family and his heirs, with nothing in it to 
control the operation of the l.^w, would, upon the death of the 
grantee leaving sons, descend in common, and be divisible among 
them on partition, Katyayana, Mayuklio. 

Offices attached to padogaa.— So with regard to the various 
offices attached to pagodas and other religious houaeaof the-;iatives,; 
teniam. or holy water, either of some sacred spring oii a mixture of 
liquids in which the sacred images have been washed ; andprfuoiliint 
or holy food, prepared in the pagoda for the consumption of ho^ 
men ; and the rights of Brahmins atteodant upon funerids and the 
like, which, however some of them may be disposable by regulating 
the periods of their enjoyment, as they are in general hereditary, so 
are they common and divisible, 3 lily. S7o. Mr Colehrooke sayq, 
The hereditary privileges of the fnmily, with the income arising 
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from tbem, are divisible among heirs like other patiimnuy, tincter 

the general rules of inheritaDce. At moat of the religious establish- 
menta of the Hindus, and at their great temples, tlie variotts ofEoeB 
attached to tbem are considered as hereditary, together with the 
perqaisitea belonging to them. 

Lands endowed for Telieioas pnrposes.— Lands endowed and set 
apart for religious purposes are not inheritable, and therefore not 
divisiblB, though the management of them may be so, Elder Wtdaut 
of Rajah Ckutiey Sdii v, loimger Widow of Bajah ChutUr Seat, 
£tng. R. 1807, p. 103. 

WOBiMi. — Women are not partible, Jim. VahaTia, Ma/fuika, 
Mitao. ; this term ia auppt«ed to apply to the wives of co-heira. 

Clothes, vehicles, ornaments, prepared food, water, women, and 
furniture, for repose or for meals, are declared not liable to parti- 
tion, Jim. Vahana, MUac. Clothes which have been ordinarily 
worn must not be divided, MiUic, Daya Krama Sangrtdia. On 
the principle of appropriation things become impartible ; what is 
used by each person belongs eiclusively to him, Afitae. But clothes 
of value, as court dresses and the like, worn only on particular 
occasions in which all are interested, remain for common use, 
and are not liable to partition ; but if they are sold the proceeds 
are. 4 

Where one member has more jewels, &o., than another. — It 
appears that if one member of the family have more jewels or 
apparel than another, the esceaa should be divided, Mitac. What 
clothes had been usually worn by the father must be given after his 
death at partition tu the person who partakes of food at bis ob- 
sequies. "The clothes and ornaments, the bed and similar fomi- 
ture, appertaining to the &ther, as well as his vehicle and the like, 
should be given, after perfuming them with sacred drugs and wreaths 
of flowers, to the person who partakes of the funeral repast, Brihat- 
pati, MUac. 

Books, tools, Ac. — Sir T/ioma^ Strangt says, Ixtuks, tools, and 
implements of art belong generally to those who can best employ 
them, the rest taking to other parts of the property, unless where 
the whole consists of nothing else, in which case there must be a 
general distribution or a sale, and equal division of the proceeds. 

Begalities and zemindaries. — Regalities and ancient xemin- 
daries which have vested in the eldest stm are impartible, on the 
principle that royalty is indivisible. Bot the personal property of 
the king or zemindar are an exception to the rule, and are partible. 
Judgment of Sudr. CouH in R. A. 11 o/'1816 onJ 64 n/1848 ; Dre. 
.12 0/1850; 1 5. A p, 141. Lands purchased with the profits of 
these regalities, &c., are partible property. But though the former 
are not partible, the younger sons are entitled to a maintenance, 
which ought to be apportioned with reference to the dignity of the 
family and the extent of the poasesaionB of the reigning son ; and 
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it would aeem that they are also entitled to a reaiJeiice, either iu the 
family maDsiou or elsewhere. 

Lands g^ranted to maintain rank, &e. — Land specially granted 
to maiutjiin the rank and dignity of a family, JvdgTnent oj Sudr. 
Court in S. A. 5 0/1850 J Sudr. Dee. Qi of 1851, and! i of lii58 ; 
Scra. M. H. L. § 280, iii, or settled by Government on the eldest 
Boa But land purchased with the surplus profit of these estates 
rauks as personal property, and may be divided. But this will, of 
course, depend upon the terms of the grant. 

Nuptial gifts.— Nuptial gifts received by a man with his wife 
iire exclusively liis, even although the joint property bears the ex- 
penses of the marriage ; as the expenditure is incidental only, it does 
not render them partible. So what is received at a marriage in the 
form termed Asoora, at which presents are made by the bridegroom 
to the father or kinsman of the bride. 

Annuity. — An annuity descending to the sons of an annuitant 
is divisible. 

Dues attached to the office of kurnam. — Diii?s attached to the 
office of kurnam are, in an aaaociated family, in practice brought 
into the common stock, but after separiition, inasmuch as the dues 
are inseparable from the otlice, they belong exclusively to the person 
performing the duties. The kurnam and conocopoly, iu tlie sense 
Sir Thomas Strange uses the latter term, perform the same duties. 

Self-tusunisitiona. — This is the subject with reference to which 
questions upon the divisibility of property must frequently arise. 
We have more than once remarked that property amongst Hindus 
is either ancestral or self-acquired, or it may be both. The subject 
of ancestral property has been already fully discussed, and that of 
self-acquired property partially, the more complete elucidation of 
which now becomes necessary. 

The common stock of an undivided family may be augmented, 
and improved during their joint occupation by the different mem- 
bers of the family, and the question whether these accretions are 
the sole property of him through whose instrumentality they ac- 
crued, or whether they become the joint property of the common 
family, and therefore liable to division aa ancestral property (par- 
tiiking of the nature of both), depends in a great measure upon 
whether they arose from the employment of the common stock, or 
by the sole original and independent exertions of the individual^ 
and if the former, the benefit arising from such augmentation or 
improvement accrues to all alike, without regard to the degree in 
which each contributed to its augmentation. And such accretion 
may be said to be of the nature of ancestral property j at all events, 
it follows the law of that clius of property as to the incident of 
divisibility. If, on the other hand, its aci]uiaiti<in is not attribut- 
able to the use of the joint stock, but is solely due to the original 
and indejiendenl exertions of the individual acquirer, then, upon 
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partition, Ida co-heirs wtli ba*« oa riglit to a dare, klthongb thnn^ 
its accretiott be contmned nndivided from theiB. and he enjojetl in 
onmnon with them all the sdnnb^es of union, Jfayatka, Jim. 
Yahann, ifitnrtharn. D-tij^ ftrumi &tn^7r^hi. 

The aeqnisition of a man made by his own meaas alone is not 
divisible amongst his brothers. — Whenever pn^perty , Bi»VBbie or 
immo^-able, may have been gained by a ctvpareeaer without detri- 
taent to the paternal estate, such acquisition beei:irae3 hia sole 
property, and hia brothers hare no dium to ii. Shontd (here have 
beenjcorrt labourer funds used, the acquisition moat be eqQ&lly 
divided amoR^ the brothers, aa declared by Jfmw and YajnamltAya. 
^If-brother. — A brother, whether of the half or whole blood, 
«annot dkare the actjuiatian^ ^cloaively made by his iHotber 
without the oaa of the (tatrimony ; hot if it were made with the 
use of lite joint fund^, according to the law aa corrent in Bengal, the 
acquirer sliooJd have twice aa ranch as the real of the eo-pnrceners, 
but to any angmentatiou in the nature of an increment thb mle 
does not apply, and all the brethren share equally. " Among 
unseparated bretiireu, if the common stock be improved or ang- 
mented ly any one of them throngb agricnlture, commerce, or 
similar means, an eqnal distribution nevertheless takes place, and 
a double share id not allotted to the acquirer," Afilae. 

Whether the joint stock contributed to the acquisition is some- 
times a nice question ; and 3/r Ellit says, " The jndge must deter- 
mine, on an equitable consideration of the circumstances of the 
caw, whether the acquisitions of any of the individual parceners 
have been made withiiut s^ich use of the family property us in law 
wunld render them divisible." 

Where brothers are living in union, the law will imply that 
acquisitions are made by the nae of the family property. But 
WHrti the contrary is shown, they are not divisible, ifr EUie was 
of opinion, in one case where the defendant acquired learning nith- 
otit the aid of the family property, that if he had been educated 
by big father the case would have been different, for it untt have 
been at the expense of the family hod it been so, and in that case 
Me' aequuititm would hy eonsequtnce have hem jumity properly. Sir 
ThoTnni SiTimye adds a giuere as to the position in italics, and if 
'3fr Ellit be correct, there is scarcely any self-acquisition that would 
riot in one HenseTiave been obtained through the instrumentality of 
the family property ; For a man's education is always conducive 
more or less to the acquisition of wealth. Probably what Mr EtiU 
meant to say was, that after the death of the father, if the common 
atOclc is employed in educating any of the co-heirs, and he, by 
iii^tia of that education, accumulates wealth, the ancestral jiroperty 
liua sustained detriment by the expenditure on the education, there 
liuing no moral or legal obligatiim on the co-parceners to apply the 
ciimmoii fund for any such object. His observation must be read 
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with reference to the facta of the cftae upon which he writes, and 
there the defendant educated himself, and it wa« suught to ahow 
that the common stock was used for that purpose. At aU events, it 
^uld be a strange doctriue, in the absence of more direct authoiity 
on the subject, to hold that because a. parent, in the exercise of, at 
most, a molal obligation, disburses spmepf the ancestral property in 
educating his son, that all tile acquisitions of. that sou arising pri- 
marily or secondarily from such education were derived from the 
en)ployment uf the ccmimon stock, and therefore divisible. It must, 
however, be admitted that Mr Sllis's remarks are specially directed 
to a case where the son was educated by the father. Suck an ex- 
penditure seems more properly to come within the category of an 
incidental one. 

Joint funds— Acquisitions by one of four brothers with the aid 
of Mb faither's funds and labour, will, on partition, be made into 
ten parts, of which five will go to the father, two to the acquirer, 
and one to each of his brothers ; if acciuired withont any aid, into 
two parts, the father taking one, ajid the accLuiter one, the 
brothers having no right to any Bhare, — In buth cnses, the 
acquirer's sons are entitled to the portion to which their .father w^ 
entitled, iic^l/^ JSha^a, Daya Taiwa, and other authorities. The 
text of Katyat/ana cited in the above authorities, " A father takes 
either a double share or a moiety of .his son's acquisitions of wealth-" 
Here the father has a moiety of the goods acquired by bis son at tlie 
charge of his estate ^ the son who ,made the acquisition has two 
shares, and the rest take one a piece. But if the father's estate hiul 
not been used, ho has two shares, the acquirer as many, and tbe 
rest are excluded from participation, Daijo, Bhaga. 

AcQuisitioos ma4e hr a man jointly with his brother's fouf 
sons, by meaoB of joint funds, will be divided into two portions, 
of which, one will be taken by the acquirer, and the othv be 
shared equally by the four, sons of his brother, — Supposing one of 
the two undivided brothers to have died, leavinjj. four sons, his 
brother, and a son, him surviving, and the family to have subse- 
.quently separated in respect of food only ; and after the elder 
brother's death, their property being undivided, and lands hav- 
ing been acquired by means of their joint funds and labour in the 
name of the surviving brother's son, and that sun to have managed 
the estate ; in this case the property will be mode into two shares, 
of which one will go to the four sons of the deceased brother, in right 
. of their father, and the remaining one to the surviving brother. 
The portion which will go to the four sons of the deceased brother 
will be equally shared by them, Daya. lihaga, Daya Tatioa, and 
other authorities. But it must be understood in this case, that the 
40ns of the deceasedbrother did not individually contribute anything 
to the acquisition. The right they derived was from their father, and 
in virtue of his contribution. 
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YounKer brother joined with elder In managemeat of self- 
acanired property.— U a younger brother is associated with an 
elder in the management of property acquired solely by tiie litter, 
ha ia entitled to hia share, Abraham, v. Abraham, 9 Moore'a In. Ap. 
195. 

Incidental expenditure.— Where the expenditure ia incddental to 
the acquisition, and has not been made for the express purpose of 
gain, the expenditure doea not give the gain a partible character, 
Thiia the expenditure of wealtb for nouriahment, maintenance, or 
otherwise, must Qeceasarily be made by a person remaining at 
home, and though it contribute to the end, yet, as it was not de- 
signed for the acquisition of wealth, it caunot be considered aa the 
cause of the acqubitioD, since that is similar to the sucking tif the 
mother's milk, Vievarupa, Jim. Vahana. Hence [because its being 
actually intended for that purpose is a requisite to its being the 
cause of the acquisition, Mahetvare], though much wealth belonging 
to the father have been expended in festivity at the son's initiation, 
01 at bis wedding, what ia obtained by him in alms during bis ' 
austerities as a student, or received on account of hia marriage, ia 
not common, for that expenditure of wealth waa not made with a 
view to gain. So that, to give the acquisitions a joint character, 
there must have been a joint labour, or the common fund must have 
directly contrihuted to the gains, Jim. Vahana. 

IMviaibility of gains of acience.— The ordinary gams of science 
are divisible when such science haa been imparted at the family 
expense, and acquired while receiving family maintenance ; other- 
wise, where the science has been imparted at the expense of |>ereons 
not membera of the learner's family, Chatakonda Alatani v. 
Chalahmda Ratnachatam, 2 Mad. II. C. E. 56. See the observa- 
tions on this case in Grady's llindii Law of Inheritance , p. 403, 

bi respect of vhat acquisitiona the rule applies. — Wealth 
act^nired by learning,* anything given by a friend, received at or 
on account of marriage, or presented as a mark of respect to a 
guest, gains by science or ,^by valour, or wealth received from 
affectionate kindred, belongs to him who acquired it. Hereditary 
property which had been taken away but recovered, acquisitiona by 
labour, as agriculture, service, merchandise, what a man gains by 
hia own ability without relying on the patrimony, the wealth of 
a wife, Mayuiha, Jim. Va/tana, MUaes/iara, Daya Krama San- 
ffraha. Each of these have received extended siguificaUona. 
Acquisition by teaming is explained to be wealth gained through 
science, which waa acquired from a stranger wbile receiving a 
foreign maintenance, Katyayana. 

The Sanscrit word for science (iddya) is derived from the word 
vt'f, to know, and signifies any knowledge or skill, Jm. Vahana. In 

■ Sdb the i-umuui'ation ut H-'iiiiiaiUuiiB by iBarniinj. Maijaklia, i;h. iv. >. vii. 
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fftcl), in all awes whatsoever wherein aujierior bHII ia required, the 
wealth gained ia technically denomiaated the acquisition of science, 
Jagannatha. 

It includes what wns giLined by solution [of a difficulty] after a 
prize haa beeu offered, what is obtained from a pupil, or by cflici- 
ating aa a prieat, or for answering a question, or for determining 
a doubtful point, of through display of knowledge, or by success in 
disputation, or fur superior skill in reading. It eztenda to the 
arts ; what is won from another, as a stake at play, or a fee for a 
correct opinion between two litigants on a point of law ; so in a 
contest between two persons respecting their knowledge of sacred 
ordinances, or in any other contest respecting their attainments ; 
what is won by beating another at play ; what is gained by painters, 
goldsmiths, and other artiste. Having taken gold or the like 
belonging to the joint stock, and having m!ide bracelets or similar 
things, the value which is thus superadded by the skill of the 
artist to the price of the gold, &c., is an acquisition made through 
science, Srikriahna, Jim. Vahana, Mayuklia, Kaiyaijana, Dai/a 
Krama SaagraJia. 

Gift by a friend — The importance of gifts or presents from a 
friend is enhanced, "since it is in such modes that acquisitions are 
usually made without expenditure," particularly among Brahmins, 
Jim. Vahana, Menu. Sir Thomas Strange says, With regard to a 
gift, in order to its voting separately, it must have been pure in its 
niotive and perstmal in ita object, for if it were in return for some- 
thing previously given, it would he liable to he considered as 
common properly, common property having been used in obtaining 
it. Not that wikerever there have been matual gifts, the gifts to 
the co-parcener are necessarily partible. It depends upon whether 
the one have been in consideration of the other, a present made 
with a view to a return. A gift under such circumstances loses 
the nature of one, do ul du; it is too like a contract, the result of 

Naptial gifts. — Menu says. Anything received on account of 
marriage is not partible, Katyayana says. What is received by a 
damsel equnl in class at the time of accepting her [in marriage], let 
& man consider as wealth received with the maiden ; it is deemed 
pure, and promotes increase [of prosperity]. But let him know 
that to be received on account of marriage, whiuh ia accepted by 
him with his bride, Mayutka, § 13,* and is not partible ; what ia 
received at n marriage concluded in the form termed amora, or the 
like \ or at such i\ marriage wealth is received from the bride- 
groi>ra by the father or kiuaman of the bride, Mitac, Menu. 

Gifts must he made to the donee.— The gift must be made to 
the donee, for if unytliing be given to one expressly in considera- 

• In tha 3d Dig. 36^, tliia teil ia attributeJ lo Menu, but it ia uot found 
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tion of Ua being tfie son ot a person aained, all the aims of tinl~ 
person ok entitled to parbtke on the ground of omunon relation^ 

nhip, Sritrithna and Ackt/ata, Jim. Vahnna.* 

Exception to mle.— An exceptiou in a case or two lUHy be made 
to the precept th^t acquiaitions tritliMtt the nae of the common 
stuck, or by joint exertioii, are not diviaible. Thus treasnre foand 
by «n nnseparated brother is one instance, and the receipt of any -^ 
thing given by a stranger throngh cominise ration is another. 
These, although not obtained by means of the joint fund, neTertbe- 
leas are divisilile, Jim. Vahana. 

A practice, faoweTer, prevails uniongst virtuous people of dividing 
wealth gained by receipt of prescnte without expenditure of joint 
property, ^tber frum a feeling of mutnai affection, or manly Benti- 
meut, or npon the erroneona notion of Sriiara and oth«ra, that 
property acquired before separation is impartible, and they Itsve 
done it voluntarily. But this is not founded on uniform practice, 
Jim. Vahamt. 

pTOpertjr recoTered, — Even property inherited from the paternal 
grandfather which has been lung lost, and is not recovered by the 
rest through inability or through aversion from the efforts requisite 
fur its recovery, belongs exclusively to the father, if recovered by 
him at his own expense, and by his own labour, and is not common 
property, Jim. Valtana, Mitae., Mayvkha, 3 Dig. 305, requirea the 
acquiesceiice of the other sous ; and Sir Thamat Strange adds, 
Unjeas there appear to be ou ubaudonment uf them, by which 
silent n^lect on their part may be evidence, the onus of pr.>of of 
acquiescence should be upon the party claiming. C. and B., 
irejtreaeuted respectively by the appellant and ri'8i)ondent, were 
descended from li., who in his lifetime was proprietor of two of the 
villages in dispute. About the time of his deatti, one V., having 
joined the French during an engagement, took possession of these 
two villages. 0. attd B. thos lost their patrimony, and they 
separated, and from that time until the death of B., a period of 
eighty years, the intercourse between their respective descendants 
coosed. After C.'s death and separation, B. procured assistance 
from the E. I. Company, subdued V., and recovered posscssioa of 
the two villages which had been formerly taken from the family. 
A share in them IB now claimed by the descendants of U., and the 
question was. Whether the villages were the particular acquirement 
of B., or were included in the patrimony? 

The pnndit replied. If daring the time that C. and B. were iu 
posaeasion of their patrimonial estate it was seized by their enemy 
v., and subsequently recovered by B., without aid from the patri- 
mony, he and C. having antecedently separated, the general conclu- 
Btoa would be that it is B.'a as his p.irticnlar acquirement. Biit to 

■ Ttiii rule liu baon Buppurteil iu u ciu>u iu tliu Mu^ili-^ Hi^h Cuuit, but 
Irelievud uul to be reiKirtuii. 
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, it is necessary to know whether their Bepnrntioii took 
place with the intetveution of relations and witnesses with deeds 
of diTision ; and further, whether the recovery subsequently by B. 
wns with the privity and acquiescence «f the sons and grandsons 
(if C. The acquiescence alluded to, meaiis a writing purixSrting, 
" You will anbdue back oar patrimonial property, which was seized 
and posseased by a stronget, and enjoy it yooreelf ; I shali espect no 
piirt of it," It is further necessary to know with reference to a 
piiasttge of Vyatya, Jim. Vattatw., ch. vi. b. i. § 14, whether in the 
re-eonquest of the property in qtieation, money, carriages, amis, or 
other things belonging to the patrimony were used, and in wLjit, if 
any, degree, or whether the recovery were made exclusively of it. 
If upon examination it appears that B, acted ou the occasion with- 
out tile warrant, or cession from the original co-parceners or their 
representatives, notwithstanding his merit and continued enjoyment 
for a length of time, the property ia still liable to division, more 
especially if obtained by means common to him and them, one 
fourth being previously deducted as his remuneration for the 
recovery. With respect to the village obtained during the collec- 
torate of Mr J'iiKe, the right t« it, whether it is to be considered aa 
sole or joint, depends upon its having been acquired or not by the 
employment of the patrimonial property. 

And Air (Jidthrmike remarks npon this case. The acquiescence 
spoken of by the pundit is required by the restriction stated in the 
Mitacslinni, commenting on a passage of Yajnavalehya. See Mitae. 
Wheu no division' has taken place, i.e., if the brethren were not 
separated in their interests and concerns, the patrimony whicli is 
recovered is recovered to the use of all the heirs, allowing however 
one fourth as remuu oration to him who recovered it. See Saiic/iu, 
cited Mitaa. 

And MrSllis says, This is an ercellent and very correct opinion 
of the pundit ; but it may be convenient to eijviain the jjeneral law 
ugioii which it turns. If at the time an estate is divided any part 
of the iMsets belonging to it, in whatever shape they may exist, he 
not forthcwning so as to enable au actual diviaiun of them to bu 
made, either the parcenere must Come to some mutual agreement 
regarding them prospectively to the reuovery, or the right to such 
projwrty wi 1 continue to rest in them jointly, their heirs and re- 
presentatives, in the same manner as if no division had ever taken 
place. Hence the pundit properly says, " It ia necessary to know 
whether the separation took ]>lace with the intervention of rela- 
tions," itc It is necessary to know, in fact, the exact terms and 
agreements under which C. and B- separated, fur in this case it is 
nut sufficient to prove the mere fact of separation, it must be seen 
whether any specification were made at the time r«ispecting the 
villages removed by the act of V. from the possibility of actual 
division. If it were said at the time, " Whoever recovers the funily 
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property let bim keep it," the question is at rest If it was Dot BtT-* 
Boid, then B. must have beeo taken to iiave been aiCtii^ for the 
joint interest in the recovery he effected ; the property so recovered, 
notwithstanding the diviaioo, remained joint property, being a por- 
tion of tbe assets that was never divided. In this view he cannot 
be allowed to appropriate it to hia own use, the villB.ge8 retain tbeir 
original character of joint family property, and are divisible among 
the surviving representatives of K., tbe common ancestc^'. As to 
the right of the representativea of C. to cede their claim to B., if 
they chose to do so, and to that of B. (by the same rule that applies 
to the actual acquirer of property) to an additiim to his shares 
under certain circamstancea with his sole right to the third village 
obtained after separation from his brother, these require but one 
remark. It is. That if it can be shown that he recovered the &mtly 
property first, and used it to acquire the third village, this also be- 
comes divisible, reserving to B. his claim W a superior share. 

Where landed property lost to the family may be recoTered 
by a co-heir without aid &om the &mily resources, he U en- 
titled to a fourth. — The recuverer is entitled to a fourth oidy, in- 
stead of a double ahare. SauJcJui says, " Land inherited iu regular 
soccession, which had been formerly lost, and which a single (heir) 
shall recover solely by his own labonr, the rest may divide according 
to their due allotments, having first given him a fourth part," Jim. 
Vahajia. Tbe acquirer has a fourth part In addition to his own 
regular share — the meaning of the text is, " Having given a fourth 
part of the land in addition to the person who recovered it, all the 
co-neirs, together with him, shall take equal shares." It is not 
nnderstood from the term " the rest," that a fourth part only shall 
be given to him, for it would be an unequal nUe, since the peraoD 
recovering the land would receive less than his co-heir, if there be 
one or two sharers unconcerned' in the recovery, Mitac, Dayn Krama 
Sangraha. This, like augmentation or improvement, might have 
been treated as self -acquired property. 

Sir TkoTnai Strange says. The claim is to a fourth only instead of 
a double share ; the merit of recovering what has only been withhdi' 
not being considered equal to that of making a new acquisitit 
But whether by this is to be underaHJod a fourth of the whole p 
perty recovered, or only a fourth of an equal share added to a 
seems uncertfdn, Jim. Vahaiia, Mitac Where tbe co-heirs ci 
of course a more nnequal distribution may take place. 

Sir I'lumtag Strange, tapra, adds. The effect of the use of thw 
joint stock in rendering separate acquisitions in general common, 
is attended siimetimes with injustice, where, iu cases of small paUi- 
niony, large f<irtuues are made by the unaided exertions of enter- 
prifung parceners, of which the benelit may eventually be shared by 
drones, who have in no degree condnced to their accumulation. Nor 
to obviate this is there any resource where timely separation has been 
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omitted ; a right to the benefit of each other's laboiira being incident, 
where co-partnership has continued, and the joint property been 
inatni mental. But where the latter has not been the case, the claim 
to participate fails, though made by an unseparated member, Saoli- 
UM Lai V. liurbujis Lai, Beaff. R. 1805, p. 7. This rule also holds 
in Madras. 

Qains by valour.— Vyata says, " Wealth gained by science, earned 
by valour, or received from affectionate kindred, belongs, at the time 
of partition, to him who acquired it, Jim. Yahaiia. So Narada 
excepts from division what is gained by valour, the wealth of a wife, 
and what ia acquired by science. These sources of wealth are joint, 
if attended with a sufficient cause of joint right. Srilnriihiia, May- 
ukfia, KcUyayana explains gains by valour to be, When a soldier 
performs a gallant action, despising danger, and favour is shown 
him by his lord, pleased with that action ; whatever property is then 
received by him shall be considered as gained by valour. That, 
and what is taken under a standard, are declared not to be subject 
to distribution ; what ia seized by a soldier in war, after risking his 
life, for his lord, and routing the forces of the enemy, is named spoil 
taken under a standard, Jim. Valtana,, Daya Krama Sangralta. 
But if the family estate were instrumental in its gain, it would be 
liartible, MayuHuz. 

Wherever there hasbeenemployment of the joint or common funds, 
orthe joint exertion of theco-heirs in the acquisition of wealth.it ia par- 
tible, bat the acquirer takes a superior share. In all other instances, 
that ot property recovered excepted, a share extra the number that 
is to divide is given to the special acquirer, beyond his equal share ; 
and if more than one have been concerned with him, they participate 
in the excess, YasitlUa. " He among them who has made an ac- 
quisition may take a double portion of it," Jim. Vahana, MUae, 

Special property. — There is another class of property which par- 
takes of a kind of middle nature, not being absolutely divisible, be- 
cause of its incapability to be ciit up into sectional parts, yet in which 
the co-heirs have nevertheless a certain interest. A direct partition 
iu such instances being incoiivenieut, a virtual one takes pUce. Such 
are water in wells and tanks, which must be taken by each accord- 
ing to his exigency, couches adapted to the use of each, and eating 
and drinking vessels used by each, the path for cows, the carriage 
road, clothes, and anything worn oQ the body, books which must 
go to the learned, the taker giving to the unlearned an equivalent ; 
so whatever is adajited to the exercise of the arts the artist takes ; 
so of a dwelling-house and other property of a like nature, pasture 
land for cattle, Daya Krama Sangraha, Mayukka. 

These are all more or less modified by local custom, or by usage 
applicable to the particular class or community ; and Sir Thomas 
Strange says. Equality, subject to convenience, being the object, 
the meana of attaining it appear to be left very much to the sug- 
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gestiuna (if rciurin mvl good sense, having r^ard to the clrcDmBtances 
of the familiea, iuid tlie niiture of the property to be divided 

Alienation may be effected for the support of the family, not 
otherwise. — The rule being that the family property or iiatrimony 
is uot to be arbitrarily aliened : a loan, gift, even for a good (as a 
religious) piirjufse, sale, or hypothecation, if made by a parcener on 
his sole account, does not bind the family property uuleaa effected 
for the support, or interest, or spiritual benefit of the whole. Uia 
own share, however, would be bound. 

The plaintiff stated that the defendant gave him a bond in the 
name of his elder brother for a sum due on aiCcouut of clothes pur- 
chased, to which the defendant alleges iu answer, that as he did so 
by direction of his brother, who is living, the latter should have 
been made the defendant. To which the plaintiff replied, that they 
are an undivided family, and that the elder brother, not being on 
the' spot, and the defendant haTiiig given the boud, thougk in the 
name of the elder brother who received the goods, the action ia pro- 
perly brought. The question was, Is it under these circumstances 
maintainable against the defendant I To which the pundit rtiplied, 
that the elder brother being alive, though absent, the younger ia 
not liable. Upon which Mr Colebrooke remacka, This opinion ap- 
pears to proceed on the ground of the elder brother being sole 
manager, and ahme personally responsible for debts contracted on 
the common account. This, however, would nut exempt tlie joint 
stock and youngest brother's share of it &om being auBwerabte for 
the debt. The absence of the elder, independently of the debt having 
been contracted by the younger bnither in the name of the elder, ' 
rendered the younger in this case even personally amenable ; see 1 
Dig. text clxxx. and following gloss. It would bo otherwise if the 
debt be taken to be contracted on the separate account of the eljer 
brother, in which, the younger would not be answerable in conse- 
quence of the absence of the older until the lapse of twenty years, 
ib. clsxv. While Mr Ellie says, with respect to the answer of the 
pundit, Here the letter (tf the general law ia applied without dia- 
-Crimination to a particular case. Whore was the estate t Did it 
remain in the management of the younger brother! Whoever is in 
the management of the joint estate is auswerable for all claims upon 
it, be he elder or younger. 

It will be observed that Mr CvUhoohe, assumes more than the 
question warranted. Mr EUise remarks are more strictly according 
to the law. It must, however, be observed tliat the act of the younger 
Irrother would not bind the family property unless it were intended 
for the benefit of the family, 

Hanaging oo-heii hag power to bind parceners for a debt 
contracted for the aonceriL — Being the managing member of a 
family partnership, tlie elder brother has a power to bind hia 
partners fur u debt contracted for the concern, aud his bH^hats 
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will be bound by his act unless thoy can sliow that the debt, 
though purporting otherwise, was cuutracted for hi» separate in- 
terest, and that the lender waa apprised that it was bo, VoUbrookt. 
3Ir Ellis says. Whoever has the itiauagement, elder or younger, 
binds by his acta the other parceners. 

The di:fetidunb executed a bond to the plaiutifTa father for a 
debt due to him by the futher of the defeudnat. At the time of 
executing it he (the defendant), his younger uncle, 0. H., And his 
elder uncle's son, T. R., were living ti^ther undivided. Three 
years afterwards they divided their property and lived separately, 
aud the question was, Whether the defendant was liable to pay 
the whole amount of the bond or his proportion only ) To wiuch 
it was replied. That it appearing that the bond was given by the 
defendant for a debt due from his father to the father of the 
plaintiff, was for so much borrowed for the common benefit 
while living in co-partnership, the amount of the debt should be 
paid in the proportions in which the several parties divided the 
estate, and consequently the defendant is answerable for hia pro- 
portion only, Viffaganeewara. Upon which Mr Colebrooix remarks, 
The 'action is properly brought against the defendant ; and the 
plaintiff should have had judgment against bim, leaving him to re- 
cover from his uncle and cousin their rateable proportions, the 
debt having been originally contracted for the common ooucem, 
and the payment of it not otherwise provided for on the partition. 
But if the son had not entered into a new obligation the opinion 
delivered in this case would be correct, as in such circumstances 
the siiii is answerable only for his father's share cf the debt con- 
tracted by him when acting for hia co-heirs. i 

Under the priucipleaof Hindu law a. contract entered into by one 
])arceuer authorised to bind his oo-jiareeners is vtrtu«iliy a jotut 
obligation binding on the joint family, and therefore the suit ajipeaTS 
to have been improperly instituted, as all the surviving co-pure eiiers 
were not proceeded against. 

The defendant and the husband of the plaintiff were undivided 
brothers, Their mother died. The defendant, in the absence ai his 
brother, made a gift of hind on ber death, the defendant being at 
the time in possKseion of the family property. The question raised 
was, Was the gift good as against the absent brother, unauthorised 
by him ) The nuswer was, Where one brother has the consent of 
the others for a present, a sale, or a mortgage, all will be bound 
by it. In the present case the gift in question is as Against the 
absent brother, the same as if it had not been made, notwithstand- 
ing the doctrine that a mother is to her sou »s a divinity; the 
effect of which is, that a gift of a man out of his own share, with a 
view to her salvation on occasion of a sacrifice offered to her, will 
be a. gift on good considera^on. But the defendant was incapable 
of making such an one out of lands, the property oF both, without 
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Joint concurrence. This seema to be a very good opinion, upon ' 
which Mr Coleh^'ookt remnrka, eee Mitae., the gift being mode for 
the spiritual benefit of the mother's shade, and, as far as, apjieara, 
being not excessive for thnt purpose, according to the reIigioQ;s 
notions of the parties, seema to come under the descriptiitn of in- 
dispensable duty, for which one brother is competent to make 
a valid gift without consent of the other ; it could not therefore be 
recalled. The action, however, does not appear to have been brought 
for this purpose, the donee being no party to the suit, but for that 
of charging the v'hule gift against the donor's share of property, in 
which view also the maxim cited from the Mttacihara ia aversa 
from the plaintiff's claim, which goes to disallow this disposal of 
property as for the common concern. And 3Ir Ellis observed, If 
the husband of the plaintiff had during his lifetime sned the de- 
fendant, he might have recovered, as the bringing of the action 
would have implied that the alienation was made without his con- 
sent. Or if the plaintiff had proved not merely that his consent 
was not given, but that he refused it at the time of the alieuatton, 
or disapproved the act as soon as he was informed it had taken 
place, Uien she would have been entitled to recover. But the 
Hindu law will infer * that ail charitable acts performed by one 
parcener, especially oue so sacred as that which operates towards 
the "salvation" of the common mother, are performed on account 
of, and with the consent of the rest, the contrary not being shown ; 
and, in the present case, the contrary ia not shown ; as it does not 
appear that the then living parcener objected to the gift being by 
hia brother, or that he disapproved of it at any subsequent period ; 
had the alienation been made for any cummoQ purpose, not cliari- 
table, the inference of the law would have been directly the reverse 
of what I have stated ; it would have been that the absent parcener 
did not consent, unless the contrary were shown ; in this case it is 
that, unless the contrary were shown, he did consent. The pundit 
has not sufficiently considered these legal distinctions. 

Sir Thomag Strange adds, It may be remarked, in addition to 
the above obaervatiuns, that Lad the plaintiff's husband been a 
minor at the time of the grant in question, it would have been 
clearly good without his consent, which he would not daring 
minority have been competent to give, Mitae. It does not appear 
that he was a minor ; but it is stated that he was absent at the 
time, which would be equally material, as connected with tha 
occasion of the grant, being the death of the mother, whose cere- 
monies could not conveniently wait.+ Minors J and absentees 

• It ia doubtful how far tha presumption refsrred to holda good. Mr Ellis 
oitea DO nutliority to ahow Ibe existeDCe of auch presumptiDD. 

t Oifta nut being ao eBaential part of the funeml ceremoaiea, it is doubtful 
wtut Mr Svthtrland means bj referring to them. 

t It is Dot clear how fir mmore are bound b; cbaritable gifts oF adult p&r- 
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EVIDENCE OF I'AKTITIOif. 

Pruumptioninfaemirofassodatioa — StbtUtal — Quettion ofdiviaion 
one of fact — Living nqmrt <a to food and habitation is Tiot cott- 
tidered aseparation aueh at to disquaUfif from inheritance — SepOr- 
i-ate traniOttions — &t/is — Sitretifs — OoTttmenialiii/ — Sfparatt pot- 
sftsion of prf^erfff — Indicaliott of reliitijuitkmeat or division of 
Joint property — Divieion of income does not congtiitite a division, of 
family — Food separately prepared — Furchcue of joint slock pro- 
perty by one eo-keir — When brothers lived separate, trading 
without aid from joint ;^Tuls — So» — Widotes—Divigion of produce 
viithout the land- — Presumption where long residence and food 
taken apart — Evidence of kinsmen — Occaeionai employment and 
receipt of supplies for private expenses are not evidence of union — 
GirvuTnitaniial evidtace — Joint vumaffeMeiU of the property — The 
sonless widoio of undivided brother eamiot sepanUe and take his 
share, nor can the daughter of a former viife take her faihet^s 
tltare — Separate easte invitations and presents — Presumption that 
trade carried on hi/ mtmher of undivided famUy is joint — Possession 
of property divided — Jagannatha'a BTWiming iip. 

FieBnmption In fa-Tonr of association. — The primary or normal 
condition of a Hindu family ia that of union. The law, onaccount 
of the multiplication of religions ceremonies, favours partition, but 
the presumption in law ia that of association or union. Appearances 
are not conelaaive. They may lead to the inference of union, when 
in fact separation ia really the state of the family. A family may 
remain united in interest, although its members are separated as to 
residence, meals, and ceremonies, So they may continue to reside, 
eat, and perform their solemn rites and accustomed ceremonies * 
together, and in all respects appear to be united, whilst in truth 
they are legally divided by a severance of their worldly concerns, 
Khodieram Strma v, Tirlochun, Bmg. R. ante, 1805, p. 37. The 
question of union or partition ia, therefore, often difficult of solu- 
tion, in consequence of the law permitting the transaction to take 
place in secret, instead of compelling publicity by requiring the 
iuterventiDn of a deed and witnesses. This opens the door to litiga- 
tion, JDJuatice, and fraud. The creditor, too often mistaking the 
appearance for the reality, gives his property, relying on the unity 
of the family, and finds that he has got in exchange an individual 
for a joint responsibility, Again, if one member of the family 
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vishes for a purtition, he may be met on tbe part of the others by 
the assertion of division having already taken place. The Eulutiou 
of the difficulty is greatly increased by the conflicting character of 
tbe evidence called in support of each side of the case, 

BebnttaJ, — ^Of course the presumption alluded to is capable of 
rebuttal by evidence, showing separate acts amounting to proof of 
partition having taken place. 

Question of dlTision one of fact.— Formerly the qneation of 
division was considered one of law, and that a written instrument, 
or evidence of tbe performance of rites, cooking food separately, ^c, 
was conclusive evidence for or against the fact of diyision. It is 
now, however, settled that it is purely a questionof fact, to be judged 
of from the evidence, no circumstance being so strong a^ not t\> be 
capable of rebuttal ; and a considerable difference exists under the 
Civil Procedure Code aa to whether a matter is to be considered a 
question of law or of fact. For in the latter case no special appeal 
UeB in any suit in which the two lower courts agree as to the facts, 
even if the higher revokes the decision of the lower. A special ap- 
peal lies only to settle a question of law, or custom having the 
force of law. 

Liying apart as to food and habitation is not considered a 
separation snch as to disaualify from inheritance. — If of the 
four brothers of the whole blood, whose jMiternal movable property 
was divided, but whose immovable estate was undivided, thrRe lived 
together, of whom one died, and the associated brothers performed 
his exequiftl rites with the joint funds, tbe other brother who lived 
apart is entitled to one third of the deceased brother's share of the 
pateroal undivided immovable property, even though he may not 
have joined in the performance of his exequial rites. This opinion 
is conformable to the doctrine laid down in Menu and other sages, 
" When all the debts and wealth have been distributed according 
to law, any property that may afterwards be discovered shall be 
subject to a similar distribution," Menu. Nest, '■ Let brothers of 
the whole blood divide the heritage of him who leaves no male 
Issue," Devala. Again, Menu says, " Should the eldest or youngest 
■ of several brothers be deprived of his allotment at the distribution, 
01 should any one of them die, his share shall nut be lost, but Ms 
uterine brothers and sisters, and such brothers as were re-unit«d 
after a separation, shall assemble and divide his share equally." 
Association merely in point of food or messing together gives no 
privilege to those so associated over a brother who messes a[>art, 
but whose property coutinues undivided. 

Separate transaotionB. — In the next place, proof is by the cir- 
cumstance of separate transaction of affairs, as is stated by Narada. 
Gift and acceptance, cattle, grain, housea, land, and attendants, 
must be considered as distinct among separated brothers,.as also 
diet, religious duties, the rules of gift, income and expenditure. 
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Jim, Vaiiana, Mayukha. Where all invitatioDH and preaenta are 
sent by the casts to tha two brothera, it ia evidence of unity and 
interest, Ml. Goolab v. Aft. Phooi, 1 Borr. 154; 1 Mori. Dig. 484, 
§ 46. Separated, not unseparated, brethren may reciprocally bear 
testimony,* Mapukha, ch. iv. a. vii, § 34, become suretiea for each 
other, bestow gifta and accept presenta. Those by ■whom such 
matters are publicly transacted with their co-heirs may be known to 
be separate even without written evidence, Jim. VaJutna. 

OiftB. — G{ft» and acceptance having reference to borrowing trana- 
Bctiona, Mayukha. Acceptance of cattle and the rest, among sepa- 
rated persona, accomplished by each apart, is even the means of gene- 
rating {sole) ownership; but among unseparated brethren, acceptance 
by one alone is the origin of the (joint) ownership of the others 
also. The rules of gift, written deeds, or the like. Income, entry 
(or accumulation) of principal and interest, or the like. They who 
have their income, expenditure, and wealth distinct, and have 
mutoal transactions of money-lending and traffic , are undoubtedly 
separate, Brihaspati, ib. With regard to income and expenditure, 
with the infinite dealings in which men's interests are concerned, 
carried on without consulting the others, and this publicly and with- 
out reserve, the same inference arises, Jinu Vahana, Mayulcha. 

SuretieB. — Husband, wife, father, and son, cannot become sureties 
for each other before partition, nor reciprocally lend or give evidence 
for each other, Yqjnavakhya, MajfiiUia, Jim. Valutna. With 
regard to their bearing testimony for each other, the restriction 
refers only to matters affecting the joint interest, and so raising a 
direct objection to their competency. But this rule does not now 
apply aa far as evidence is concerned. 

The practice of agriculture or other business pursued apart from 
the rest, and the observance of the five great sacraments, and other 
religious duty, performed separately from them, are pronounced by 
N'arada to be tokens of partition. The religious dntiea of unsepa- 
rated brethren ia single, i.e., performed by an act in which all 
join ; serving in them, and performing them separately in their 
respective houses afttr partition. When partition indeed haa been 
mode, religious duties become separate for each of them, Mitac, 
Mayfihka. But this is by no means conclusive ; various circum- 
stances might occur wiiich would necessitate the separate perform- 
ance of religioua ceremonies. By this (reasoning) in every un- 
separated family, of whomsoever it mayconaiat, father, grandfather, 
son, Bon'a son, paternal uncle, brother, brother'a son, or other (mem- 
ber), the religious duty is even single, Mayvkha, Menu. As in the 
unity of place, time, agent, and the like, one agent ia fay reasoning 
obtained for several causes as supporting several parts of one act ; 

■* Thia WDuM now ba do evidonoa oE separation, beoflUBe the courts in India 
follow tbe English law of evidence, under nliioh such witnesies bts ad- 
miuible. 
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BO even we may understand from the test that there may be dist 
acta of agents otherwise luigeparated. Hence, all those religions acts 
required for perfwmftnce of sacred as well as of more common riles, 
even of imseparated brethren, are separate for each, in manner of 
the diatinetiona in the nature of & consecrated aiid a eomnmn fire, 
and the like, though mutnally connected. Even bo the ihraddha 
also of the j)atenial nucle, brother, aon, or other (djing without n 
aon), at the Amavasya and other seasons, is even Separate by reason 
of the aeparatioa of the deified (person from the parvana rile). But 
the thraddha, Ac., of brothers (dying) withoat maintenance of a 
aacred fire is to be esecnted by one instrument or agent only, be- 
cause all the deified peraons are conjoined. In case of separation 
of place by residence abroad, the shrnddkru are even separate. The 
(extra) acta with the fire, requisite for the rites of those who main- 
tained a sacred fire, also, are even sepiarate, but the worship of th« 
houaehold deities are to be done by one agent only. Even so 
Sakala says. Residing with one, dres-sing of food, worship of a single 
household deity, and, moreover, one single sacrifice at meals to the 
manes, show unity. In a faintly of divided brethren these acts are 
performed in each house separately, Mayiiika. 

Sir Thomat Strange divides the religiotu duties into those that 
are indispensable and voluntary. Amongst tLe latter he claases 
sacrifices, consecrations, stated oblations at noon or evening, per- 
formance or non- performance of which respects the individoal 
merely, and which may be discharged jointly or severally, so that 
no inference, one way or the other, can lie drawn from their per- 
formance. 

Where the parties were Sudras. The plaintiff's husband and 
defendant, being brothers, three years before the 4*^ath of tlie 
former, divided their property, with the exception of a cat, a 
pillow, a carpet, and a writing-case, aud conrinued to live separate, 
performing, however, jointly, pjingall, and the annual ceremony for 
their father. The plaintifTs Ijusboud leaving no son, the defendant 
performed his funeral obsequies, but under plaintiff's protest. 
Quan-e, Which is entitled to succeed to the property of the de- 
ceased I 

The pandit held that the joint performance of ceremonies proved 
that no division had taken place, and that tbe estate of the deceased 
snrvived to the defendant. Upon which Mr Colebrooie remarlcB, 
that this would be a valid conclusion in a doubtful case. Narada 
says, " When partition has been made, religious duties become 
separate," Mitac The separate performance of religious duties is 
accordingly evidence of partition, and conversely the joint perform- 
ance of them affords a presumption of family partnership in » 
doubtful case, Miiac. Bnt it appears from the statement made to 
the law officer that in this case there was evidence of an actnal 
l>artition, and the cause tamed on a question of fact, which the 
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pnndit asaumeB, frnm the circumstance above mentioiied, against 
tlie evidence to which the court seema to have given credit. Joint 
performance of obsequies is not conclusive evidence of family part- 
tiersliip against other and eatiaf.ictury proof of separation. As to a 
few articles remaining undivided, it would be no impeachment of a 
partition otherwise valid ; and Mr EUia adda, If the act of division 
did indeed take place, the Joint performance of the oereinoniea after 
(which might proceed fnim brotherly affection) could make no 
alteration. Had the division been doubtful, then certainly the 
joint performance of the ceremonies would be a conclusion against 
it, a conclusion merely, however, or, as it has been appositely called 
in another case, a " token," adifiihirana (I suppoae, in the Miginal), 
not a proof. 

Commensality. — A separation from commensaJity does not, as a 
necessary consequence, effect a division, or at least of the whole 
undivided property, Rewun. Persad v. Mf. Itadila Beeb^ 4 Moore'i 
In. Ap. 168. The mere circumstance of messing conjointly is not 
conclusive proof of co-parcenery, Khodtram Serma v. Tirloe/ium, 
1 S. D. A. Ji. 35, 1801. 

In 1 Macn. H. L. 54, it is said the only criterion of division 
consists in members of the family entering into distinct contracts, 
and other similar acts, which tend to show that they have no de- 
pendence on, or connection with each other. 

Separate posaesBioa of property.— It is presumed, if they have 
separate possession of property. Than Sing v, Alt. Jeetoo-, 2 M. S. -D- 
A. 320. 

Indioatioii bi relinqaiBhment or division of joint property — 
R., the defendant's brother, borrowed money from the plaintiff. 
After E.'s death, N., another brother, let soma villages to the 
plaintiff, on an agreement to allow the rents to be applied towards 
paying H.'s debt, and to execute a writing for the balance. On 
N.'s death, a balance bein.g due, it was required to know whether 
the defendant was liable, he and his brothers never having divided, 
though they lived separate. The pundit replied, That though the 
defendant and his brothers had never actually divided, yet if he 
lived alone, unconnected with them, acquiring property independ- 
ently of the paternal estate, or nf aid from them, distinct not only 
ui his dealings, but in his offerings also to their common ancestorSj 
Iff if the debt contracted was not for the support of the family, he 
being connected frith it, in any of these cases he is not answerable 
to the plaintiff for the balance, unless he should be in possession of 
assets belonging to R. See Yajnavalchya, and N'arada. 

Mr Ellie says. The circumstance here stated, and many others, 
indicate either division or relinquishment of joint property, but do 
not constitute absolute proof of it. Notwithstanding the proof of 
iiic!i circumstances, the judge ought to satisfy himself that the 
BBtmnilion was such as equitably to release the defendant from 
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reBponBibility for the acta of his co-parcenera, Admittiog eTery 
circumstance indicating diviu-on, still if it appeared that one of the 
parceners allowed the semblance of iin undivided family to exist, 
either by occaaionally asserting or not denying it when asserted, 
and tliat a stranger, actuated by impresaions so received, lent money 
or formed contracts with the others, a parcener bo acting would be 
answerable for euch debl^, and must abide by sach contract. This 
applies, however, in strictness to brotbets only. The natural con- 
nection between cousins, &o., is not so great, and less therefore is 
required to establish their separation. Perhaps sometimea it may 
be incumbent on the cltumant to prove their union, which among 
brothers the law infers. 

Separate ac(.]uisitton is' no evidence either way ; it is equally 
consistent with division and unity. 

Division of income does not conititnte a diviaion of family. — 
A Bengalee testator, after bequeathing all his movable and imraov- 
able property to the family idol, directed that his property should 
never be divided by his sons, Jsc, but that they should enjoy tbs 
surplus proceeds only, and tiat the eurplns, after deducting the 
whole of the expenditure, should be added to the corpu», and that 
in the event of disagreement between the sons and ^mily, ha 
directed that after certain expeases, the net produce and surplna 
shonld be divided annually in certain proportions among the family. 
At the date of the will tlie femily were joint in estate, food, and 
worship. Held that the division of the income arising out of the 
testator's estate among the members of the family, after the testa- 
tor's death, did not constitute a division of the family, Soaatum 
Bymek v, Srtemulty Juggutsoondree Doi»ee, 8 Moore's In. Ap. 66. 

Food separataly prepared. — The instance most relied on is the 
taking food separately prepared, while the parties are residing in 
the same house. This, too, is but a circumstance, and capable of 
being explained. 

FnrchaKe of joint stock property by one co-heir. — As a purchase 
of joint stock property may be made by one co-heir from the others, 
provided all join in it, that mouldper ae be no evidence of division. 

When brothers lived separate, trading without aid Horn joint 
ftinds— Son — Widows, — Three brothers deceased carried on their 
concerns in their lifetime separately in different villages for thirty 
or forty years. No releases appeared among them, nor was there 
written proof that they had divided. I. Are they to be considered 
as having divided, or is it competent for their respective represen- 
tatives to call for a division 1 2. Supposing them to have left one 
son with widows, to whom does their property belong 1 Answer 
of the pundits : — If there be suitable evidence, or visible marks 
applicable to a divided estate, it is not necessary that there should 
b« a deed of division in writing. If sons, grandsons, or kinsman 
have lived long separ.ite, carrying on traffic and other worldly con- 
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cetna without ^d from the commoa stock, performing also religious 
ceremonies separately, there will be no gromid for a division of such 
existing separate estates. 

Of the property in question, any that remained undivided vests 
in the surviving son to the exclusion of the widows. Mr ColAi-ooke 
remarks. The answer to the lirst queatiou is correct, Mitat. 

On the second question a difference of opinion e-xists, whether an 
undivided residue shall be subject to rules of aucceaaion relative to 
separated or uaseparated brethren. Authorities are cited on both 
sides, but the opinion here given seems the best. 

Livision of prodtice withont the land. — Distribution of the pro- 
duce without division of the land does not necessarily constitute a 
divided family. 

Fresamption where long residence and food taken apart. — 
Twenty-five begas of land in one village, and seven in another, 
formed the ancestral estate of the three appeUw's, and of the re- 
spondent's husband, all of whom descended from the same grand- 
father. The appellants were possessed of tbe former, and discharged 
the rent, the respondent's husband and herself did so for the other 
seven begaa. The appellants resided in the former viOage, the re- 
spondent's husband and herself resided in tbe latter. It was not 
clearly ascertained that the lands were formerly divided between the 
appellants and the respondent's husband, agreeably to their respec- 
tive shares. From its being specified that the rent due from the 
twenty-five begas was discharged by the appelJauta, and that due 
from the seven begas by the respondent's husband and herself, it 
may be inferred that the respondent's husband lived separated from 
his ccvheirs, and discharged the rent due on account of the land in his 
possession by reason of partition having taken place. It is a rule 
of law that if brothers live apail from each other, and partition is 
alleged to have taken place so long ago as 1 197 Fiulee,* that no writ- 
ing on the subject, or other record can be found, and if it be proved 
that they, for a long time, have lived apart, and have been separate 
in respect to residence aud food, the partition will be presumed. 

Evidence of kinsmen. — If a question arise among co-heirs in re- 
gard to the fact of partition, it must be ascertained hj the evidence 
of kinsmen, by the record of the distribution, or by separate transac- 
tion of aSairs, separate possession of house or field, Mayuklia, Jim, 
Vahana, Mitac. In the first place, kinsmen, or persona allied by 
community of funeral oblations ; on fiiilure of them, relatives, as 
signified by the term hundku ; in default of these, strangers, JiTn. 
VaJtana. Satikha eays, The family may give evidence if the matter 
be not known to the relations springing from the some race. 
Belations sprung from the same race are kinsmen, "family," or 
relatives (as maternal uncles, and the rest), and may give evidence. 
But not a stranger, while a person of the family can bear testi- 
* In India, a secUoo o[ a yeu-, a mhod. 



280 HINDU LAW, . 

mony ; but if these also be nninfonned, any other person may give 
evidence, Jim. Val.awi, MUac. 

Occasional employment and receipt of snppliea for private ex- 
penses are not evidence of onion. — A member of a Hindu family 
(among whom there had been no formal articles of separation), 
who with hia hther had messed separately from the rest, and had 
no share in their profits or loss in trade, thoagh be bad occasionally 
been emplojed by them, and bad received supplies for bis private 
expenses, is presumed separate, and is not entitled to a share of the 
acquisitions of the others of the family, Eajhisiwr Jiai v. Widoie of 
Santoodas, 1 S. D. A. R. 13(1796). 

Circumstantial evidence. — Partition may be inferred from cir- 
cunistantio! evidence. Doe d. Ii'amagami/ Mooddiar v. Valtatah, 1 
Mori. Dig. 484, 5 42. 

Joint management of the property. — The management of the 
property by the family is evidence that it belongs to them jointly, 
ia opposition to the claim of any one of them singly. 

The Bonless widow of an nndivided brother cannot separate 
and take his share, nor can the dauehter of a former vife take 
her father's share. — Where three nndivided brothers bved and ate 
together with the mother, but traded separately ; two of the brothers 
died, one leaving a widow and a daughter by a former wife, the 
other a widow and two sons. It was held that the brother and 
descendants of the two deceased could not be considered as a 
divided family, and the widow and two sons will be permitted to 
possess their father's share, but the widow of the other brother 
cannot be permitted to separate, and take her husband's share. Nor 
has the daughter, by a former wife, any right to separate and take 
her father's share, because he died without previous separation, and 
leaving uo son ; the other members of the family are, however, bound 
to maintain the widow and daughter, Mt. Uajkoonwar v. Mf. Dhun- 
kotmvmr, 1 Borr. 207. 

Separate caste invitations and presents. — A Hindu Brahmin 
woman claimed her father's estate from one of his brothers and a 
son of a second, on the ground of their being separate, aa well as 
under a will of her mother in her favoiu. The will was held to be 
void, as, if the three brothers bad been b<mAfide separate in all their 
interests, the share of tlie last brother would have descended to bis 
daughter without the will, and if no separation bad taken place tba 
will could not defeat the superior rights of her deceased father's 
brother and nephew. On inveatigntion, it was found that although 
the three brothers wore so far disunited aa to receive caste invita- 
tions and presents separately, yet there was uo proof as to their 
carrying on distinct concerns, or having divided among them the 
family estate, Bhugawan Ouolabclmud v, Kripara/nt Anundt-um, 2 
Bm^. 2i. 

Fresiuaption that trade c&iried on by member of nndivided 
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family la Joint. — Where Uiere is no formnl Bepnratlon of interests 
between brothers, and the parties hare lived together as, an undivided 
fHiuily till five years after the death of one of the brothera, the 
preaumption clearly is that a trade carried on by the brothers is a 
joint one, and in the abeence of all proof that there was a separa- 
tion of interests between the members of the family, or that any 
part of the property was self-acquired by one of the brothers in- 
dependently of funds, or other aid afforded ^y the others, the eons 
of the deceased brother are entitled to share in the whole property 
of the family, Sairy Cundappah ChiUy v. Bairy OrUtnarmh. Chitty, 
I Mad. Dee. 372. 

FoBsesaion of property divided. — The record of partition which 
brothers and other co-heirs execute, after making a just distribution 
by mutual consent, ia called the written memorial of distribution, 
Brikaipati. " When a village, a field, and a garden are recorded in 
the same grant, if any part be occupied they are all legally possessed. 
Thus, on a partition among brothers, whether village or other land 
is inserted in a written record of partition, should some part thereof 
be occupied, and tlie remainder be not possessed, still the whole land 
is considered in law as actually possessed, not as property neglected," 
Brihaepati, cited in Vyavaharamalriea. In immovable property 
obtained by an equitable partition, or by purchase, or inherited from 
the father, or received from the king, a title is gained by long pos- 
session, and not lost by silent neglect. Even in property simply 
obtained, with or without a fair title, which a man has accepted and 
quietly possessed, unmolested by another, he acquired a title, and iu 
like manner he forfeit* one by silent neglect. 

By possession, the title over property obtained by an equitable 
partition, by purchase, or by similar instances, is established, and 
the silent neglect of the possession constitutea the forfeiture of sui;h 
property. 

".When co-heirs have made a distribution, the acts of giving and 
receiving cattle, grain, houses, land, household estabUshmcuta, 
dressing victuals, religious duties, income, and eirpenses, are to be 
considered as separate and ■ (conversely) as proofs of partition," 
Marada. 

It will have been seen, therefore, that there ia great difficulty in 
determining whether the fhniily be a divided or an united one. The 
question is one of importance ; it sometimes arises among the mem- 
bers of the family themselves, one member claiming partition, whilst 
the rest allege that it has already taken place ; sometimes amongst 
creditors, whose interest it is to treat the family as undivided, as 
they thereby extend the fund, to wliich they look for payment of 
their debts, the credit having been given under that impression, 
though erioneaus. 

With respect to any one or more of the instances specified, tbey 
are but evidence ;:though the ctmcurrouce.of all Kt constitute pi'oof 
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ia not Rqidied, for tLuee texts arc fomKkd od raaaon, watd tbe n 
is eqaaUf applteable in ereiy imtaace, yini. Fdicniff- 

ji> Thamat Strange sajs, Tbe oae die most to b« relied <m U 
taking food eeparatelj prepared ; ret as it maj be matter of o 
ence among co-heirs baving Urge famitiea to have separate cookBej, 
dressing their Tictoak apart, tbis also ia bat a circumstance wlncfa 
maj be explained, or its effect in point of eridenee may be removed 
by showing not separate bnt joint preparatioa of grain for obUtiona 
to deities, and tbe entertainm^mt of gnesta, as well as for otber par- 
poses, whicb, among united co-iieira, are essentiaUy common. But, 
in general, a distinct preparation of food, after mi agreement to 
separate, prores poitition, and the previooa agreement may. in some 
cases, be inferred from that sole eridence - bat more satisfactorily 
8 a greater nnmber of the indicated < ' 



The joint performance of obeeqaies is not conclusive evidence of 
famfly partnership in tbe face ot pomtive evidence to the contrary. 

Jaganiuttha's Eunnmig a^—Jagtntnatha snms np this subject 
thns, In a donbt respecting a poor distribntioii among tbo^ who 
severally transact commercial aSain, and the bke, bat witbont 
having separated their preparation of food byaprevioos agreement, 
what {he asks) ia the role of decision if the dispute concent that 
prcperty to which the transactions relate 1 Dedace the principle of 
decision (be answers) from reciprocal gift and receipt, for in that 
case donation, which ia an act done for a spiritnal end, has been 
made in contemplation of abnndant fnit from liberality to a kinsman. 
Again, the people knotv whether these co-beiis have separated their 
preparation of food by previous agreement or not Again, do 
tbe peasants deliver to them eeverally the provisions and otherdues 
from their village I Hence also a. principle of decision may be de- 
duced. In like manner the question may be detennined by their 
annual obsequies for a deceased ancestor, and by their worship of 
Lakthtmi, or other deities, and the like. 



Section X. 

BE-VNIOK. 



Partition — Dtfiniiion — A re-union between teparate co-heir* may 
take place — Mitacthara Umitt re-vKion to father, brother, or pater^ 
nal uncU — B%t it includes ail t/toie teho maix partition — Mode of 
efeetinff re-union— Separation after re-union — The superior aliot- 
m^nt in right qf primogeniture forbidden — Acquirer gel$ a double 
ghare of wealth gained by science, even with aid of common, stock — 
The order of succession of one d^ng after re-union is an exceplvM 
to that of obstrvcled heritage — Exception to the rule that a rv- 



united brother thall keep the share of At* re-united eo-heir — The 
right of wltoie brothers not re-^nited and half brotken re-united — 
Fixed property the uterine brotfter lakes, concealed vtealih arid 
anitnala he shares vnih those re-ttnited — The ton mtceeeds in all 
cases — The ion of (me re-vnited succeeds before other re-uniud 
persona — In other eases, the parents, and first the mother — Then, 
tiie brothei; paternal uncle, cfcc, equally — The breakers not re- 
■amited eluvre with re-united uncles — T/ie wife, if alone re-imiied — 
If others reunited, she does not succeed, but must he maintained — 
Amonff uii-re-Tmited persons succeeding to one re-uni^d with other 
members of the family/, ilie motiier is first, then the father, the 
eldest wife. 

Partition.— After partition has taken place the family maybe- 
come re-united, and afterwards a second separation may take place. 

DeflnitioiL — The divesting of eiclusive rights in specific portions 
of property, and re-vestijig a common one over the wiiolej ia implied 

A re-union between separated co-Iieirs may take ^Ises.—Brihas- 

pati says, " He who being once separated dweUs again, throngh 
affection, with hia father, brother, or paternal uncle, is termed re- 
united," Mayjtkha, Jim. Vahana, Mitac. Effects which had been 
divided, and which are again mixed together, are termed re-united. 
He to ■whom such appertain is a re-united parcener, Mitac. 

Mita^ahara limits re-nnlon to father, brother, or paternal uncle. 
— Thia re-union cannot take place with any person indifferently, but 
only with a father, a brother, or a paternal uncle and his nephews, 
Jim. Vahana. But the proper sense ia, that thia [re-union] arises, 
even from the joint location of the makers of the [first] partition. 
Forthe words, ''father," and the rest, are merely as a part to denote 
tiie whole of the persona who make the partition, MayakliO,, 

In the Mithila school re-union takes place with the nephew and 
the rest, Daya Krama Sasgraha. 

But it iaclndea all those who make partition. — Re-union may 
take place with a wife, a paternal grandfather, a brother's grandson, 
a paternal uncle's son, and the rest also. " He who being once 
separated [from the co-heirs] dwells again [in common, is termed 
re-united]" from joint location [of such a one], the sense of sepa- 
rated brothers [one's own] sons, and the like, does not result, 
Mayukha. 

An adult brother, a member of an undivided Hindu family, sepa- 
rated from the family. No regular partition of the estate was 
made. The lands remained undivided, and each member took hia 
share of the rents. After a short separation, the brother returned 
to the family, and it was by a deed of umjskopuUur or settlement, 
agreed that tbe acquisitions made by the elder brother during the 
separation should go into tbe joint funds. During the separation, 



the elder brother purchased a Putnee Talook. Held that the i 
union of the brutber to the family remitted him to hia former staiui 
OA ft member of a joint Hindu famUy, and that he wm entitled to 
share ia the purchase, an it mu^t be presumed to have been ouide 
out of the funds of the joitit estate, PranJathen Paul Chovidry v. 
Moi.tro(/ram.ohun Paul Choujiiry, 10 Moore't In. Ap. 403. 

Mode of effecting re onion.— [When two settle thiu :] "The 
present or future wealth of ua two is common property, until 
we malce a partition a second time." When there exists such 
a sign, either by uuderatandinj^ of expressed wish, it is an uniou, 
Afai/vkha. 

Separation after re-union.— After re-union there may be an 
entirely new partition. 

In that case the shares roust be equah There is not in this 
instance any right of primogeniture, Men.ii, Yithnu, Mayukha. 

The snperior allotment in right of primogeniture forbidden. 
— [The shares must be equaL] TLia supposes re-union of brothers 
belonging to the same tribe. But in the case of association of 
brothers appertaining, the one to the sacerdotal, the other to the 
military tribe, the rule of distribution muet be understood to con- 
form with the original allotment of Bhares ; for the t«zt is 
intended only to forbid an elder hrother'a Boperior portion, as before 
allotted to him. Accordingly [since uueqiial partition regulated 
by difference of tribes ia not deniedj £rOia$pati, saying, " Among 
brethren wlio, being once separated, again live together through 
niutual affection, there is no right of primogeniture when partition 
be again made," prohibits only the ast^ignment of a superior share 
to the eldest, but does not ordain equality of allotments, Jini. 
i'm/tana, Mai/iikha, Meim. Some say that the unequal distribution 
being set aside by the phrase, the share must in that case be equal, 
the prohibition of the eldest son's right is repeated, for the sake of 
making it clearly understood that, although there ia to be no in- 
equality in making up the shnre of the eldest aon, yet in the distri- 
bution the shares may be even unequal when made up of greater 
and lesser shares at the time of re-uniting thd property, Magukha. 

Eot Muce the term '' eldest son's right " [ji/eshtyoirt\, and the like, 
is merely a declitration of the genera] meaning, therefore, if [the 
contributions to] the wealth were greater and less, still tbe share of 
each must be equal, and the same is the popular practice. Hence, 
as the foundation of the practice is derived from this text, any 
supposition of a declaratiou contrary thereto is at variance with 
ruasou, Jf'ii/aUiii, 

Acquirer gets a doable share of wealth gained by science, 
even with aid of common stock. — ■■ If any one of the re-united 
bretliren acquire wealth by science, val-Jiir, or the like [with the 
use of the Joint stuck], two shares of it must be given to him, and 
the re«t shall have each a sharo," Jiri/i^wpali. See Jim. l^aJin;M. 
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The moaning of the text is, that a dnuble share being established for 
the aeqairer by the phrase, " to the ncciairer two aharea," then in 
a. partition among [unseparated] brethren not re-uaited, be gets two 
fihares only in what ho has acquired, without detriment to the 
father's wealth. But in a fresh partition among re-united brethren, 
he gets two aharea of what waa acquired by him, even if at the 
detriment iuf the re-united property, Madana, Mayiiklia. 

The order of saccession of one dying; after re-nnioa is an excep- 
tion to that of obstracted heritage — Yojnavalehya enumerates the 
order of thoae entitled to succeed to the wealth of one re-united ; 
" As of a le-united co-heir the re-united co-heir, 80 of tiie uterine 
brother the uterine brother, which is an perception to the regiiiav 
succession failing male issue of the wife, tlie daughters, and the rest, 
Mayukha. 

A re-united [brother] Bhall keep the share of bis re-united co-heir, 
who is deceased, or ehall deliver it to a eon subsequently born, 
Ycjimvaickya, Milae. 

The share or allotment of such re-iinited parcener deceased must 
be delivered by the surviving re-united parcener to a son subse- 
quently bom, in the case where the widow's pregnancy was unknown 
at the time of the distribution. Or on failure of male issue, he and 
not the widow, nor any other heirs, shall take the inheritance, 
Mitac. 

Exception to the rnle that a re-united brother shall keep the 
share of his re-united co-heir. — "But a uterine [or whole] brother 
shall thus retain or deliver the allutment of his uterine relation," 
Yajnavalchya, The construction is this. The allotment of a 
re-united brother of the whole blood who ia deceased, shall be 
delivered by the surviving re-united brother of the whole blood to a 
Bon bom subsequently; but on failure of such issue he shall retain 
it. Thus, if there be brothers of the whole blood and the half 
blood, an uterine [or whole] brother being a re-united parcener, not 
a half brother who is so, takes the estate of the re-tmited uterine 
brother, Yojiiaaalehya, Mitac, May^ikha. 

The right of whole brotherB not re-nnited, and half-brothers re- 
nnited. — " One of a different womb being again associated, may 
take the succession, not one of a difl'erent womb if not re-united. 
But [a whole brother if) re-united obtains the property, and not 
[exclusively] the son of a different mother." Hero, from the terms, 
" one of a different womb," " son of a different mother," the half 
brother alone is not designated, but the paternal uncle and others 
likewise, Yajnavalchya, Mayukha, Mitaa. 

The following are the meanings of the terms of thia text : — " One 
of a different womb ; " that b, one of a separate womb, [such] the 
wife, the father, the father's father, the half brother, the paternal 
uncle and others, if they be re-united, may take the weaJth. If 
not re-united, those of a different womb do not [succeed]. Hence, 
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hj reason of the rale respectii^ fitoen and 
imioQ of one of a diffcMtit womb is declared u the umam br Ui 
taking the weal^ A wbols brother, temied le-uiled \hf onoB of 
die vomb], eren if not re-nnited [t^ re-nnkm of tbe weilA], «9 
take the property. By this reasoning the eommiiBitf <if vnmb ■Ibbm 
CYeo is decUied a sufficient reaaon. So one re-muted, aa po^cviqg 
nnioH of wealth ; bat if aaij bom of a different laotlier, ke mB Bif 
take anjtiiiog whatBoeva, jfaytMa. 

So that the one from his le-onian, the otker trtmin ttmrnomt^ 
of womb, both j<niitlj share and take it [between thf). JfoH 
qieciallf detenoinee this very {Nindple in the n^t of CBeoBMOK 
among re-nnited person^ "Should^ ddest or yoa^eit cf acwcral 
brothers be depri^-ed of his allotmoit at the distribvtioa, or if kkj 
of them die, hu sh^re sh&U not be lost ; " bat the nteriiM laiilhiii 
and usteis, and snch as were re-onited after a sepaialicm, ikaD 
assemble tf^^her and divide bis share eqnaUy," Jfayatto, Jlilmt. 

Bt dtprirtd of means by entoing amOha txdv, bj dcgndtfioa 
btMn ain, or the Uke. 

Utirime most be j<HBed with brotiierB in lionstiactioa. 

Amd maA at were rt-mnitid, L&, the wife, the bOba, the patswal 
^nadblher, the half brother, the paternal zade, sad the icat. 



nzed iKopratrtbe ateriBs toother takes, e 
aBdaainals 1m Aues «itk tkon rnvBiteLr— Ob tUa pan 
Prtff^ai states a dirtiDctHm : " Whaterer oweealed weahk i 
favoof^ to li^t beoomes the propextj of the anited paiocaitis ; ha 
luds and htnaes, thoae not re-vstcd dnll entiiclj take afcwiu i 
to thor slMoca.'* JToyKU*. 

CmmwU mhU— what b c^oUe of bei^ Udden far depuiti^ 
in the gransd or othawiae, aa gM, bIvo; or the hke i saA thai 
ift«niled, that is, ttf s di&rent woatb, dtalt take; b«t l»da 
pn^wt^ the nleriiH brother [lakes}. Kin^ haram, amd vAm 
^animals] the ■tedne and he of a dtdocot wonb [ihaU dhaa*] 
Aceording to Madama, he of a diffnvet wc^i alone, if r 
Witt take the ha oB es, hocaes and the like ; bntit iiaekas n 
the text, JTvwbU. 

Aceoidiiig (o the Smrili CkaitJrita, Bat if there exist a 
i^ociea of propo^ oat of the [abore soorees, as] o 
landgkine, and the rest, the uterine Imther ahme, even ■ 
anited, takes it The proof of this ivut be eonsidered. i 
■tenne bratha^ if aoae of lhe» an re-vnited, bat oths- fa 
not ; neTOtbekos, Otoee r^onited ahme will take the weahfa, b 
"——""■T of VDob and n-oniaB exists as a doable < 



ijcowwabd wealth. 
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sucoesaion.J Even bo Goutama, " When a re-united [parcener] 
dies, bis re-united co-heir aliarea his estate ; " and Mrihaspati, 
'■Two brothers, who became re-united through affectiuD, [after being 
separated], share mutually," Mayukha. 

The son succeeds in eiU c&aes. — A son, whether re-united with 
hJ3 father or not re-united, shall obtain the entire paternal share, 
since the power of intercepting the right to take a share lies in the 
filial relation. Among several sons also, when one is re-united and 
the other is not, the re-united one alone succeeds by the text, " Of 
a. re-unittid [co-heir] the re-united [co-heir], so of the uterine 
brother the uterine brother," Mayiikha. 

Tile BOD of one re-united Bnoceeds before other re-united personB. 
— In a case of re-union between a father, son, and any other not 
being his son, the son alone succeeds, because the same has already 
been declared by the terms, "shall either give up or shall retain," 
&G., Mayulcha. 

In other oases, the parents, and first the mother.— In an 
assemblage of father, brothers, paternal uncles, iind others nut 
being sons re-united, the parents alone [take it]. Of them, again, 
the mother is first, and then the father, according to Madana, 
Mayvkha. 

Tlien the brother, paternal nnole, &c., equally. — But [after 
them] the brother, paternal uncle, and the rest, shall even take and 
share it [equaUy], for among them all the state of union exists, as 
the cause whence their right of taking [shares] ia derived, Ma- 

The brothers not re-nnlted share with re-united nnclea. — So 
likewise in an assemblage of un- re- united brothers, re-united 
paternal uncles, half-brothers, and others, they even share it [in 
common] by reason of the two phrases — " If not re-united, but [a 
whole brother if] re-uuited obtains the property, and not [exclu- 
sively] the son of a different mother ;" the other, " As of a re- 
united [co-heir] the re-united [oo-heir], so of the uterine brother 
the uterine brother," Mayutka. 

The wife, if alone re-nnited. — In case of the re-union of the wife 
alone, she alone takes it, from the same text of a re-united [co-heir], 
the re-united [co-heir]. 

If others re-united, she does not snceeed, but mast be main- 
tained. — In the assemblage of the other persons re-united together, 
with her also re-united, they alone succeed ; she does not, moreover, 
in commencing the topic of re-union. Both Sani:ha and Narada 
have declared, " Among brothers, if any one die without issue, or 
enter a religions order, let the rest of the brethren divide his 
wealth, except the wife's separate property. Let them allow a 
maintenance to his women for life, provided they preserve unsullied 
the bed of their lord ; but if they behave otherwise, the brethren 
may resume that allowance." *' The maintenance of the daughter 
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of auoh a oiie iff efljoined to be made out of her father's e 
atill un -initiated, slie will take a sliare [for the purjioae] ; if he die 
after that, her husband shall support lier," J/ajraiAo, Milacahara 
Jim. Vahana. 

Among an-re-nnited persons Bncoeeding to one re-nnited with 
other members of the f&mily, the mother is first, then the 
father, the eldest wife, — Ab for what &'ani-ha, in proceeding to 
cspound re-unii)n, i'ays, " Of thnse also departed for lioaven without 
male issue, the property goes to the brothers ; in default of them, 
both pareuta will take it, or the eidcat wife," — it, according to 
Madana, is intended to fix the order of the un-re-united hrothers, 
and the other upon the death of one dying re-united subsequent lo 
the death of his paternal uncle, brother's son, or half-brother, with 
whom he had previously made a re-union ; and, according to the 
same authority, in this case also first the mother, and next the 
father, iJie eldest ipifs, i.e., she who [best] preserves her duty, 
iiayvkiM, Mitac., Jim. Va/iana. 



END or BOOK I 



BOOK II. 
THK LAW OF CONTRACT. 



Thk Britifih cbartera having reserved to thtf uativea, as well with 
regard to matters of contriicC as of inheriliaacB aud succession, the 
native iaws, we must now discuss some of t^e leading principles 
which distinguish the Hiodii law of contracts. It will nut be neces- 
Bary to dwell at any length upon this subject, aa there has been a 
substantive law of contract prepared for submission to the Legis- 
lative Council of India, which it is expected will very shortly become 
law, and by that code the subject of contracts will be governed. 
It is, however, very seldom that questions on the Hindu law of 
contract, purely unmixed with principles of English law, come 
before our courts. The law aud usages of Hindus must regulate 
all matters of contract between Hindus. Marriage is a con- 
tract ; but as amongst the Hindus it more properly forms a portion 
of the subject of inheritance, we have discussed it in the Fintt 
Sook. There is therefore uo necessity to do more than refer to it 
here. 

Menu, ch, viii. s. i-7, classifies matters of legal proceedings under 
eighteen heads : — -1. Contraction of debt. 2. Deposit, pledge. 
3. Sale without owner. 4. Joint performance of work or concerns 
among partners. 5, Resumption or retraction of gifts. 6. Non- 
payment of wages or hire. 7. Non -performance of agreement, 
breach of contract. 8. Recession of sale or purchasa 9. Disputes 
between master and servant. 10. Boundary disputes. 11. Defama- 
tion, slander, 12. Personal injury. 13. Theft. 14. Violent seizure 
of property, robbery. 16. Adultery. 16. Duties of man and wife. 
17. Furtitinn of inheritance. 18. Qambling, playing with animate 
and inanimate materials, The above titles arc sometimes differently 
classified and arranged, and a few more topics are introduced. Thus 
legal procedure in general, oral evidence, written testimony, ordeal, 
contracted service, miscellaneous matters, aud forensic duties. These 
subjects are again subdivided and greatly multiplied by diversity 
of claims. As Narada has observed, "Of tbese, also, the distinc- 
tions are one hundred and eight fold : from the diversity of men's 
claims, there are one hundred ramifications," Milac ch. i. s. 3, § 6. 
JagannaUta treats only of the law of contracts and succession, 
omitting the law of evidence, the rules of pleading, the rights of 
landlord and tenant. 
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Intention and conient are essential to every oostraet— 
mind of the parties muBt be in a eotidition to contract Therefore, 
a minor, which includes one of decrei'it old nge, an idiot, and a 
lunatic, except during a liieid interval, are incapable of contracting ; 
so one intoxicated or suffering &om extreme diKcaxe. Menu declares 
contracta entered into by them to be null and void, the party being 
considered non luijurit ; so a contract entered into whilst the mind 
is under the influence of passion, as of fear, anger, lust, or grief, 
■would be considered null. Sir TItomat Strange says, " Adbtincld<in 
is to be attended to between those disqualifications which operate 
as a bar, such as idiotcy or lunacy, and those in which an account 
may be t^ken of concurrent circnni stances towards assisting to de- 
termine how fartbe itnpnted disqualification is to be sustained in 
order to justify the nullity contended for. The case of an agi-ee- 
ment, for instance, under the circumstance of inebriation, is one in 
which the English and Hindu law will alike balance in coming to a 
conclusion." In such a case there can be no intention and consent. 
" The remark may apply to more of the questionable ones that have 
been specified, so as to aSbrd ground to discriminate between cun- 
tracts so circumstanced, as not to be capable of standing inquiry 
for a moment, and such as only require to be subjected to s very 
strict one before they are allowed," ib. Upon the same principle 
that men are protected against their own acts, occasioned through 
fear, force constraiiiing the will, or fraud, will never be permitted 
to succeed, so advantage cannot be taken of whatwas not previously 
meant. Mr Colebrooke, in his work on Obligations, says, " A true 
assent implies a serious and perfectly free use of power, both physi- 
cal and moral. This cMsentiai is wanting in promises made in jest 
or compliment, or made in earnest, but under mistake, or under 
deception or delusion, or in consequence of compulsion. Therefore, 
consent not seriously given, or conceded through error, eKtorted 
by force, or procured by fraud, is unavailable." Jagannafha snys, 
" Where an owner, discriminating what may and what may not be 
done, and guided solely by bis own will, declares, as is actually 
intended by him, hb own property divested, and dominion vested in 
A person capable of receiving aiid designed by the donor over the 
thing meant to be given, such volition vesta property in the donea 
In cases of fear and compulsion, the man is not guided solely by 
his own will, but solely by that of another. In case of a man agi- 
tated by anger, or the like, he is not a person who discrimiilMeS 
between what may and what may not be done. If, terrified by 
another, be gives his whole estate to any ]>erHon for relieving bim 
frotn ai)in'ehen3ion3, his mind is not in its natural state ; hnt after 
recovering tranquillity, if he give anything in the form of reenm- 
pense, the donation is valid, Whiit is given as a bribe, or in jest, 
is amere delivery or a gift in words only ; there is no volition vest- 
ing property in another. As for what is giveu by mistake, as gold 
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f silver, which should have been given, or anything de- 
livered to & Sudra instead of a Brahiain, the gold and the Brahmin 
ate not the t/iiiiff and the person rjally intended, namely, silver and 
a Brahmin. Though it be aw^ertained that ten Buvemas {swemaa) 
(gold) should be paid, if, anyliow, through inattention, or the like, 
fifteen suvernaa be delivered, the gift is not valid ; (or they are not 
what waa really intended to be given; or the donation ia in this 
caae void, because the giver did not discriminate what should or 
should, not be done," 3 Dig. 183, 2 ib. 3 Sd. Mad. 1864, p. 454. 

There is little if any difference in this respect between the Hiudu 
and the English Jaw of contract. Dr Jiroom, in hia commentaries on 
OommoTi LaiB, says that a contract is founded on consent on the agyre- 
gatio mentim, or union of minds in regard to some piirtimdar matter. 
It ia of the essence of every contract or agreement that the parties to 
bo bound thereby should consent expressly or inipliedly to whatever is 
stipulated therein, for otherwise no obligation or reciprocal right can 
be created between them. To this effect the civil law lays down that 
in omnibus rehus qum dominium transferunt concui-rat. oporlet a^tcivs 
ex uirdque parte contrahfmtium. nam, aive ea vtndttio give donatio, she 
conduotio, aive qumlibet alia cauia contrahendi fv.it, nisi animus 
tttriusgue consextil perduei ad o^eelum id quod indioalurnon potest. 
The law of contracts accordingly will be found to fall under the 
first of the three sub-divisions of the jua privatum of the Bomans. 
The jus privatum was that particular part of the Roman law which 
concerned the rights of individuals. Jug privatum ett qttod ginffU- 
loTvm utilitatem ipectat ; and, as we read in the Dig., omne jmaut 
consenBvg fecit aut necessitas congtiluit aut Jirmavii eotieu^udo. 
Now, a contract or agreement may with the most perfect accuracy 
be said to be synonymous with jiia qvod consensus feeit, to be a law 
which the parties have formed and voluntarily prescribed to them- 
selves for their own goidance. Consent obviously implies acquies- 
cence of the mind in Gomethiug proposed or affirmed. The term 
involves, in contempJution of law, the existence of a physical and 
laoral power, as weU as a deliberate and free exercise of such power. 
Hence the absence of any of these capacities in either of these 
parties to a contract renders the person labouring under it incapable 
of binding himself thereby. 

The English law upon the subject of contracts by infants, lunatics, 
idiots, and persona under the influence of intoxication and duccaa, 
■will be found collected in Mroom'i Common Law. 

The subject-matter of the contract must also be legal. — For a 
contract to tempt a man to violate the kw, or to do that which is 
injurious to the community, is void. 

With regard to a bribe for ^ving evidence, or procuring a man to 
give falae testimony, which is denominated given on an illegal con- 
aideration, Eatyayana says, it shall by no means be given although 
the consideration be performed. But if it had at first been actuitUy 
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given it shall be restored by forcible means — no doa^ i 
Thowai Strange says, on the same principle as that recognised in 
English law, viz., that it is mor^ couaisteiit with sound poUcy and 
justice that money paid oo an illegal cunsiderution shall be recovered 
back by the party who improperly paid it, than by denying the 
remedy, to give effect to the illegal contract.* 

A certain amount of money had been paid by one Hindu to 
another, in consideration of a promise by the latter that he would 
give his sister in marriage to the former. The girl's mother was 
alive. In a suit for recovery of the amount, on the ground that the 
tatter had failed to fulfil his promise, held that the suit would lie, 
Jogcitoiir Ghakrahatiif. Pasmh KaatiChakrabattib Beng. L. R. 395. 

Contraffts by wife. — The wife's power of contracting is com- 
menaurate with her right of property, as consisting of her stridhani, 
with the exception of land. This applying in Bengal only to aucb 
as may have been given her by her husband, of which she cannot 
dispose, and with regard to which it follows that she cannot con- 
tract, Slra. H. L. 276. 

Debts contracted by a wife for necessaries in support of a family, 
including herself, will bind her husband. Amongst necessaries are 
included the nuptials of a daughter and disbursements for funeral 
rites. This power is said to be usually exercised in the absence of 
the husband from home. Bnt absence is said to be illustrative 
only ; therefore Kati/ayana includes a disability in the husband, aris- 
ing from whatever cause — for instance, from incurable disease. See 
Grady's Hindu, Lavi of Inhtritance, tit. " Charges on Inheritance," 

The law does not require the contract to be in writing — the 
Hindu law in no instance making that ceremony obhgatury. Oral 
evidence of the discharge of an obligation by writing is admissible. 
Act xiv. of 1610 docs not apply to contracts between Hindus. 
The Act is not part of the lex fori. It affects the contract itself, 
and not merely the remedy. It makes the contract itself void, 
I Mad. H. 0. R. 9. As an excessive or illegal gift may be resumed, 
so contracts may be rescinded. Bnt this must be done within a 
reasonable time, and only where both parties can be placed in their 
iiriginal position, caveat emptor. Ifaraila ordains, "A buyer ought at 
first to inspect the commodity, and ascertain what is good and what 
is bad in it ; and after such inspection he shall not be permitted , 
to return the goods to the seller, unless it has a concealed blemish. 

Hinda jurists clasalfy the law of contracts under four heaiia 
— viz., 1. Bailment; 2. Loans; 3. Sale or exchange; 4. Debt, 
We shall proceed to review the law in outline under these heads. 

Ist, Bailment. — This is a contract to return to the bailee at a 
specified time the property which the owner confided to the 
bailee, under a responsibility suited to its specific nature. In this 
class of bailments, a certain degree of care is impliedly stipulated, 

* Hob CoUina v, BUnlirn. 1 Smith's Leading Caiti, glares 32& to 355. 
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tie amount varying with the object of the bailment, and which 
forms the main Eubject of adJuBtment in every case in which a 
question arises. It will depend upon whether the beneBt resulting 
from the haOment be reciprocal between the parties ; and if not, 
to which of them it attaches. Sir Thomas Strange says, Fajniliar as 
the subject must be in every system of law, provisioaa regarding it 
abound in Menu and other Hindu text-writers ; and admitting 
them to be consonant to the principles established elsewhere on the 
same subject, the agreement can scarcely be classed with that iden- 
tiiy of conclusions, which, in proportion as the subject is not of 
technical institution, pure, unbiased reason in all ages and nations 
seldom fails to draw. With regard to our own juridical system, 
confessedly the most material, if not the whole, most of the prin- 
ciples alluded to, have been imported into it through Bractou from 
the Romans. With us, therefore, there has been in this instance no 
such identity of conclusion drawn— all has been derivation ; nor can 
it reasonably be doubted, that with the Hindu law have originated 
(as far as we can see) those provisions applicable to the subject in 
qnestion whtoh the wisdom of ages and nations the most civilised 
have since been content to adopt. Of these, the standard founded on 
the care that every prudent man takes of his own property, remark- 
able as it is, is as old, at least, as BriJiatpali, who charges with the 
value, adding interest, the bailee that suffers a thing bailed to be 
destroyed by his negligence, while he keeps his own goods with 
very different care. On the other hand, if a thing deposited be 
lost, together with the goods of the bailee, it is declared by various 
authorities to be lost to the bailor; and numerous texts on the sub- 
ject of responsibility contain the equally remarkably exception, not 
of inevitable necessity, but in identical terms, of the iiet of God and 
of the king. 

B&ilments are classed by some Hindu law writers under four 
divisions, by others nnder sii. — Sir W. Jnnes enumerates five in 
his Law of Bailments. But, he adds, not to multiply them incon- 
veniently, by extending inquiry into every possible case in which a 
man possesses for a time the goods of another, the most important 
ones, as they occur in the Hindu law (from whence, it is plain, they 
have been derived from other codes), may be distributed according 
' to the principle that governs their responsibility. This depends 
upon the object and benefit involved, which may be on the side of 
the bailor or on that of the bailee, or it may be mutual ; for example, 
the timple depont, together with the commigsioa withaut reward, ore 
for the soke and inure to the sole benefit of the bailor ; whilst in 
that of loant for tue, it is the bailee or borrower who is benejited ; 
and in cases of mutual trusts, pledges, and the various kinds of 
hin'nff, both parties are interested. 

Where the bailment is for the benefit of the bailor, as in the 
case of deposits and mandates, or commissions without reward. 
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(a,) Of deposits, by wLich ha who accepts one ia charged witB,"" 
the property of another without any consideration on the part of the 
owner, while on tbst of the bailee all is trouble and care. Id thia 
cjise the law exacts from the bailee no greater ro3ponsibility than 
the absence of such grosa negligence as is inconsistent with any kind 
of engagenient. Menu saya, " As the bailment was, bo should be 
the re-delivery, according to a rule in the Veda." So Brihaspati 
says, " Tbe very thing bailed must be restored to the very man who 
b^ed it, ill the very manner in which it was hailed." Sir Thotnaa 
Strange says, " A delivery Bubstantially g<iod would be valid under 
a aystem. that gives eifect upon all occasions to the rfason of the law, 
as opposed to the lefinr, if not carried to excess." The law roquirea 
the bailee to keep the deposit with care, restoring it on a single de- 
mand. The law also oxucte on the part of the huilee the most per- 
fect fidelity ; the alienation of a deposit without penniasioii, the 
using it without consent, or neglecting to preserve it, are denounced 
as criminal. If, however, with tbe goods bailed to him, his own 
be lost, he ia exempt from responsibility, and the loss is the bailor's, 
even though it should not have happened by any act (as it is called) 
of Gfod, of the king, or of robbers, — ^the presumption being, in all 
these cases, against anything like fault ; while the rule is, that he is 
to make good the deposit " if in fault, and not unless he be in fault." 
But if the deposit have been kept with care, and yet have been lost, 
the bailee vrill not be responsible, though none of his own property 
have been lost, unless, indeed, it can bo shown that he kept his own 
property with very different care, or that he appropriated some part 
of the deposit ; so, in the absence of special stipulation, he is exempt 
from responsibihty in case of robbery, which implies violence, unless, 
indeed, coUusion is imputable to him. But the exemption does not 
extend to a loss occasioned by theft, if such a want of due care can 
be shown as must be taken to have led to spoliation. If the de- 
pository selected by the owner of the goods be confessedly an exposed 
one, of which he has notice, it is his own fault for trusting it, if they 
are lost or injured by the peril to which they are eiq)osed. In the 
case of a sealed deposit. Menu declares " that the bailee shall incur no 
censure on the re-delivery, unless he have altered the seal and taken 
out aomethiog." Inevitable necessity will not excuse if the deposit 
has been used by the bailee contrary to the faith of the bailment, or 
if, having been previously demanded, it was not restored in time. 
, A cnrioua anomaly exists in denouncing the heaviest punishment 
against him who by false pretences gets into his hands tiie goods of 
another, yet justifying such a proceeding in the case of a creditor 
who cannot by ordinary means obtain payment of his debts, or re- 
taining under similar circumstances what has been regularly deposited 
— a proceeding that is called leffol deceit. But the Hindus allow 
not only decdt, but force, to be practised for the purpose of aeciiring 
rights or discovering trntih. 
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(b-) KandatoB,— A mandatory is one who, withoat expectation of 
reward, engages to execute for another a commission of any kind: 
Between the mandatory and the depositary the difference consiata 
in the diligence added to the care for which, to a certain extent, the 
former is pledged, according tu the anbject-matter of the mandate. 
The Hindu law recognises tlia Same responsibility in both cases, as far 
as regards care, with the contingencies tu which things so bailed mEij 
bo liable, — the benefit in both being exclusively his who is the owner 
of tlie article. 

(cO Loans for use, in contradistinction to loans of money or other 
things for consumption, which are contracts of a different nature, 
being for the sole benefit of the bailee, he is bound to use extraor- 
dinary care, and is answerable for slight negligence, though not- for 
inevitable accident or irresiBtible force, unless the accident might 
have been avoided by reasonable care, or the force fairly resisted, 
especiaUy if he had exposedtheproperty toloasbyhisimpro'ridence'; 
ao, if it have been lost after the expiration of the period for which it 
was borrowed, the lender cannot determine the loan at will unless 
some pressing and indiiipeu sable purpose of his own wonld be in 
danger of failing, if he did not get back at the moment desired the 
thing lent. In this, as in other bailments, the purest good faith 
must be observed, ao that, where special use is contempbted, the 
intention of the borrowers shoiild be disclosed. 

(d.) Uatual tmgtB, pledges, and hiring. — These are cases 
where the benefit is reciprocal, 

(a.) Mutual trusts are cases where reciprocal deposits, loans, itc, 
are made between two or more parties, which, whether they be 
partners in trade, co-parceners, or persons only connected by the 
transaction in question, are governed by the same rules, with, how- 
ever, a reciprocal instance of a single application. 

(b.) A pledge is an accessary contract, being a bailment of some- 
thing to a creditor on a loan of money, which by Hindu law may be 
for security only, or for security joined with use, and in this respect 
it may be compared with the vivum vadium and the mortuum 
vadium, the living and the dead mortgage in ours. Sir Tltomat 
StraTiffe says. That though this be in general so, and though, to 
insure the efficiency of a pledge or mortgage, the Hindu law incul- 
cates the necessity of possession, the authorities to this purpose 
are not applicable to a sort of mortgage much in use in Hindustan 
and the provinces subject to Bombay, termed Drishta bandkaea 
(hypothecation of viiibU propertr/), by which (according to the uanal 
course of mortgages with us) the pledge is assigned to the creditor 
as a security without possession or intention of possession till the 
stipulated time arrive ; so that it may be doubted whether this mode 
of pledging be not originally Hindu instead of Attick, aa has been 



ipposea. 
A creditor suing under a contract of hypothecation must prove 
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that there was an actual pledge, and that the laud u-as part of th< 
debtor's estate at the time of pledge. 

An instrument of hypothecation is a mortgage instrament, and 
may as such be registered tinder the Act svii. of 1802. 

A driiiUabandiuira, fixing a time of payment, and stipulating that 
the muttgagee shall, on default, be put into possession aud enjojmeDt 
of the property, is not strictly a conditional sale, although it ex- 
pressly provides that in default it shall be deemed an outright sale, 
and'iii a suit for ptisseesion by the mortgagee the court will give the 
mortgagor a day for redeeming. 

In England, at commoa law, the mortgagee had not only the 
possession, but the absolute property of the land on the debtor's 
failing to perform the condition, and the equity coiirt>s regarded a 
mortgage as redeemable till foreclosure, andinenforcingalien, equity 
gives the debtor an opportunity of barring the mortgage or sale of the 
property to which the lien extends, by paying the amount due with 
interest on a day named by the court. This principle is acted on 
by the courts with reference to mor^ages, and the mortgagor does 
not lose his equity of redemption, though the stipulated tijue tor 
payment has been allowed to pass by, and though there may be a 
conteniporaQHUus agreement clogging that right. 

The mortgagee, however, has the right of foreclosure where the 
mortgagor entirely fails to redeem. There exists no reason what- 
ever why the mortgagee should be deprived of the remedy given by 
his contract. 

Be-pnrchase.— The parties may sell with a condition for re- 
purchase at A particular time. Then, in case of non-payment, at the 
time there is no equity to relieve against the sale. It is the 
intention of the parties which governs, and that may bo shown by 
the deed itself, or by other instrument, or even by oral evidence. 
It is incorrect to suppose that, the condition for re-purchase with a 
stipulation for absolute sale in case of failure to pay at the time is 
a penalty which cannot be enforced. 

If a bona _fide B^la is accompanied by a power to re-purchase, this 
will not make the transaction a mortgage ; if it does jiot appenr that 
Biich was the intention of the parties, the best general test of such 
intention is the existence or non-existence of a power in the original 
purchaser to recover the sum named as the price fur such re-pur- 
chase. If there is no such power, there is no mortgage. 

Waifer of right — Where the mortgage provided that tbe mort- 
gagee should be entitled to purchase the land if it were not 
redeemed by a sjiecificd time. After this date the mortgagee 
accepted from the mortgagor a small sum in part payment of the 
mortgage money. This is no waiver by the mortgagee of hia right 
to purchase. 

Where a mortgage contained an agreement to repay the money 
with interest by a certain day, and stipulated that if the mortgagor 
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failed to pay the amount the mortgagee ebould be put iuto poasea- 
sion of the land, and he might enjoy it, and that when the mort- 
gagor had tlie means he would redeem the land, and pay the debt 
with interest, and ta^ke back the deed, On the mortgagor's default^ 
the mortgagee might sue for the money, and he ia not bound to 
accept the land and forego hia right of action. 

Hortgages la Canara.- — There are two species of mortgage known 
to the Canara law, upon which some cases have been decided by the 
High Court at Madras. The one is culled a kanani" mortgage, the 
other an otti mortgage. Aa otti difl'ers from a kanam mortgage, 
— first, in respect of the light of pre-emption which the otti holder 
posseaaea ; secondly, in being for so large a sum, that practically the 
janmi's (proprietor's) right is merely to receive a peppercorn rent. 
A kanam mortgage cannot be redeemed before the lapse of twelve 
years from the date of its execution. A kanamdar's (mortgagee's) 
right to hold fur twelve years depends upon his acting conformably 
to usage and the janmi's (proprietor's) interest, and is lost if he 
repudiates the jamni's title (a rule that api>lies in the English law 
of landlord and tenant). It can make no difference that this ia done 
for the iirst time by the kanamdar in his answer to the suit, or that 
on appeal he takes the point as to non-redemption within twelve 
years. A kanam mortgagee does not forfeit his right to hold for 
twelve years from the date of the kanam by allowing the purappad 
(net rent) to fall into arrear. As the land cannot be reclaimed 
before the expiration of twelve years, it seems conformable with 
justice that the money should not be reclaimable until that period 
has elapsed. If the mortgagor is unable to give possession, it is 
reasonable that the mortgagee should be allowed to repudiate the 
contract and recover the amount advanced, Where the first kanam 
holder, in his answer to a redemption suit by the second kanam 
holder, for the hrst time denied his own kanam, and alleged an 
independent jnnma right, he does not thereby forfeit his right to 
rely upon the option t« make a further advance to which, as kanam 
holder, he was entitled, though the denial and allegation were 
false, and though his documents in support of such allegation 
yreie forged. A melkanamdar cannot eject a kanamdar or hiu 
aaaignee before the expiration of twelve years from the date of the 
kanam. 

Otti. — A karanavan, singly, may make an otti mortgage. An 
otti, like a kanam mortgage, cannot be redeemed before the expira- 
tion of twelve years from its date. During the continuance of the 
first otti mortgage, the janmi is in the same position as regards his 
right to make a second otti mortgage to a stranger after, as he was 
before the lapse of twelve years from the date of the first mortgage. 
An otti mortgagee has the option to make a further advance, if 
required, by the mortgagor. Where a janmi mode an otti mort- 
* Kanam and otti ar« both d«B«ribeil bh a Bpe<nee of mortgn^. 
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gage, aud more than twelve mnntlis after he made a second ( 
mortgage to a stranger, without having given notice to the first 
mortgagee, so aa to admit of the exeroiBe of their option to advance 
the further sum required by the jannii, the second mortgagee can- 
not redeem the lands comprised in the firat mortgage. An otti 
holder, like a knuamdar, forfeits his right to hold for twelve years 
bj denying the janrnfa title. There is a Hpecies of mortgage which 
occurs in Canara, termed iladarawara mortgage, the mortgagee being 
iu possession, and taking the rents and prufita in lieu of interest 
and the security carrying a right to redeem, but none to foreclose. 
This mortgagee pays the government revenue. 

In the case of a pledge for use, the debt and interest being 
extinguished by the use or otherwise, it reverts to him who made 
it If any part of it remain after the exjiiratiim of the time ior 
payment, the pledgee or creditor may continue to use it, ma^ng a 
denuind for payment, And giving notice of his intention to the 
debtor or his representative ; or if it bo a pledge for security only, 
he muy, under the like circumstances, begin to use it if capable of 
use without injury to the substance, giving lilce notice ; while an 
unjostifiable use of one being a violation of an implied agreement, 
works a forfeiture of interest. Sir Thomas Strange. In either caae 
he may, by proper application, attach the article and huve it sold 
for payment, an account of what is due upon it having been pre- 
viously taken, the excess being paid into court for the benefit of 
tbe owner, 16. On this ground Hindu lawyers recommend that 
a x>ledge should be taken when a loan is made to a kinsman or a 
friend, against whom compulsory payment cannot he ao conveniently 
enforced. So in the absence of the creditor or a representative, the 
debtor may redeem his pledge by paying into court what is due 

ABsignment. — By usage rather than the express letter of the law, 
a pledge is assignable, but the assignment, which can only be for 
an equal or less sum than that advanced upon it, should correspond 
with the original contract, from which any variation might embar- 
rass the redemption on the part of the first pledgee. But the same 
thing cannot at the same time be pledged to two different persons 
for the full value for each on the ground of fraud. 

Between different pledgees the first is preferred, subject to priority 
of poBseasion, or there may be an equitable adjustment of the right 
according to ctrciunstances, neither the bailor nor the bailee can aliea 
the property pledged, the former particularly, where the interest 
of the latter continues. Sir Tltomas Strange says, " It is agreed 
that a purchaser, being privy to an article being in mortgage at the 
time, the transfer would not avail him. It is further admitted that 
it may be restrained by injunction, by timely application to the 
Court, and in order to render it valid in favour of the alienee, he 
should see the thiug for which he treats, and not only have reason 
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to be satisfied that it is unencanibereil, but obtain immeiliate pos- 
aesaion, and he adds that a clandestine disposal by the owner to a 
third person of a thing already pledged to another for an existing 
debt, can aeariKly take effect, unleaa cnntrary to the general policy 
of Hindu law. Tlie creditor ht>iu!« improvideutly allowed the pledge 
to remain in the hands of his debtor. Yajiiaoalehi/a having declared 
that in other contested matters the latest act sliall previal, but Uiat 
in the case of a pledge, a gift, or a sale, the prior contract has the 
greater force ; and Jaffamiallta Bays, were it otherwise no man would 
make a loan, a]>preheuding that the debtor would sell to anntker 
what be bad already pledged." Tims distingnishing between a 
pledge and a deposit for safe custody, which latter, as lie adila, liaa 
little comparative force, and may be at any time recalled by the 

Property in a pledge ia never lost to the owner by any lapse of 
tiine, while it remains as such out of possession, although in other 
cuses titles may be gained by long possession, and lost by silent 
neglect ; for we have seen that it is the duty of the bailee f&ithfully 
to preserve the property for restitution to his creditor, who will bo 
bound to indemnify his debtor for any damage it may sustain in 
his hands for want of due care, the debtor in the event of loss being 
obliged to replace it or make it good, the debt for which it was 
given, with the interest running upon it, remaining payable Dot- 
wit hatan ding. 

Hiring.— This is also a bailment which is productive of mutual 
benefit. It corresponds with other kinds of bailment when the 
benefit is on one side only ; for as there may be a loan, bo there 
may be a hiring for use, and as a man may agree to execute a 
commission gratuitously, so may the like service be undertaken for 
a reward or adequate compensation, which is always implied in 
hiring. The difference between this species of bailment and those 
already discussed, and that now under conside ratio o, is, that in the 
latter it is reciprocal, the owner of the thing hired or the hirer of 
himself, for whatever purpose, being paid in the one case fur the 
use of his property, and in the other for that of himself, while he 
who contracts for the jjarticular thing or service derives a corres- 
ponding benefit from the temporary use if he so hires, and upon 
this reciprocity turns the responsibility which the bailment in 
questioa atipulatea. 

To this species of bailment the rules applicable to deposits are, ns 
Jagannntha declares, equally applicable. Therefore the law of bail- 
ments, he adds, applies to a carriage, &ai., received on hire, and so in 
the case of a person delivered by the king, ibc, into, the bands of a 
gunrdian, the meaning of which must be construed to be. Sir 
Tliomaa Strange adds, that it applies a fortiori to the ease of hire, 
which, as it is for the benefit of both parties, cannot but be taken 
to impose a greater responsibility ou the bailee than wtiere the 
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bailment ia altogether for tlie sake and on account of him by v 
it was made. The degree of responsibility is to be estimated by 
the peculiar nature of the bailment, Naraila declaring that what- 
ever (of things hired for a time, at a. settled price) be broken or 
lost, he (the hirer) shall make good, except in the case of inevitable 
accident or irresbtible force.* 

It ia a common practice in India to entn^t materials to Bldlled 
workmen to make into manufactured articles for hire, whether they 
contract by the piece or by time. If they fail in performance, they 
forfeit their hire, though the work want but little of being com- 
pleted, or the time of being expired, and as he ia bound to be 
diligent in the execution of what he hna undertaken, ao is he 
answerable for reasonable care — that is, for any injury to or loss 
of what has been entrusted to him that can be traced to his fatilt ; 
so a common carrier ia answerable for loss not happening by what 
is called the act of God, or of the king, or robbers, he not having 
contributed to it by any act of his own. In aU these cases of b«il- 
ment, the bailor retains in the thing bailed a reversionary interest, 
to take effect when the purpose of the bailment shall have been 
answered. 

Of loans or borrowing for consnmptioii, whether of money or 
other thing answering the description. It differs from loan for 
use, which is a bailment, because the property of the money or 
article lent for consumption vests in the borrower, to be replaced by 
him with an equivalent, together with the stipulated compensation 
which is usually interest, where the loan is for money and the bor- 
rower guarantees the performance of the contract on his part usually 
by security, consisting of pledges, or sureties, or both. 

latei'eBt. — Interest upon loans has always been allowed by Hindu 
law, although it has been prohibited as a means of acquisition to the 
two higher classes, viz., Brahmins and Sliatryas. Thus Menu de- 
clares, " That neither a priest nor a military man must receive 
interest on loans, though each of them may pay the small interest 
pennitted by law in borrowing for some pious use to the sinful man 
who demands it." 

It is expressly permitted to the mercantile class (vysya) as an 
unexceptional mode of subsistence. Menu says that interest ought 
to be reserved from day to day, though in practice it is payable by 
the month. Sir T/tomas Strange aays the longer or shorter period 
by which interest is reckoned concerns the option of repayment and 
the avoiding of fractions. A short period being in the debtor's 
favour, the creditor is not to stipulate for reckoning it by a longer 
one. Interest bus iu general been high in India. It is ruled by the 
risk even, and is high in the direct order of the classes. A higher 

• If a man build a liouse on groiiiid of which he ia the leaaeB, he has a right 
an tbe eipiraticin of his Iguo to take with him the thntcb, tha wood, and the 
brioks al which it is conatruoted. 
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nte ia demand&ble as the class of the borrower or lender is inferior; 
the lower the clnHS, the higher the interest. It varies also nncording 
t» the existence or non-exiatence of u pledge. Sir Thomrts Stranffe 
Bays, Though the law Lns prescribed certain rates as respectively 
applicable to the ditferent rlasses, and serving as they do to govern 
cases in which interest becomes payable without previous agreement, 
it is to be recollected that the rules on the subject leave the parties 
Ht liberty to disregard them, substituting other terms where they 
think proper. The Hindu law contemplates cases where the risk 
being greater than the specified rate, will compensate a higher rate, 
which may be bargained for accordiiig to the nature of it, whether 
by sea or by land. The consideration in these cases being not only 
the incnaased risk of non-payment, but the superior profit accrnii^ 
to the borrower by the danger to which he and his property are ex- 
posed. In all such cases the adjustment of the interest is to be 
settled between the parties " by men well acquainted with sea 
voyages or journeys by land, with times and with places." 

But compound interest cannot be contracted for.— But where 
the interest cannot be psid at the time appointed, there is nothing 
to prevent renewing the contract after having coma to an account, 
and adding the interest to the principal ; from which date it will 
carry interest, provided the interest has not been allowed to accunm- 
late so as to exceed the principal, for on arriving at that amount it 
must stop as it does upon a tender. But this rule does not extend 
to grain or other things, of which loans may be made not involving 
the notion of usury. In such cases the amount of interest running 
on is not limited to the principal. The provision in sect. 4 of Jieg. 
xxiv. of 1802, against an award of interest in excess of the principal, 
refers only to the amount claimed for interest at the time the suit 
is brought It has been held at M.-idr&s by the High Court, thatia 
ubsence of a demand in writing interest up to the date of suit can- 
not be awarded upon sums not payable under a written instrument, 
of which the payment has been illegally delayed, and where a party 
has offered to pay interest, he should be relieved from interest from 
the date of such offer. 

Where part payments were made on a bond, and credited in dis- 
charge of the principal, and an action was brought for the balance 
of the principal an^ the interest, and the lower Court oUowed a 
sum for interest as due at the dale of the plaint, which was greater 
than the principal, the High Court disallowed this excess, Kakar- 
lapitdi SUaramaraj v. Uppalapadi Jauakayya, 1 Mad. U, C. R. 6 
*K. 1 Bomb. H, C. Ji. 47, where Sansse C.J. citing Menu, eh. viii. s. 
151 ; Majfukha, eh. v. s. 1 ; SUel^i Sim of t/ie Laws and CiiMomi 
of the Hindu CoiUs, p. 78 ; Vaeh^tpathi MUra, 1 Colb. Dig. GS; and 
Stira. H. L. tapra, observed : Thus the rule of Hindu law is simply 
this, that no greater arrear of interest can be recovered at any one time 
than what will amount to the principal sum, but if the principal re- 
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main outstanding, and the interest lie paid in sm;il1er Bums than 1^ 
amount of the principal money, there is no limit to the amount at 
interest which may be thus received from time to time, 1 Mad. 11. 
0. Ji. adtknda X. 

By Hindu law interest exceeding in amount the principal sum 
cannot be recovered at any one time, and Act xxviii. of ISOfi has 
not, by repealing sect. 12 of Iteii. V. of 1827, or otherwise, altered 
this rule of law, KUmliolc/tand Laleknnd v, Icli.pa.i-am Faldr v, 
VUkobaljen. Malltai-i 3 Bom. H. O. H. 23, Ap. Civ. Jur. 

According to the usage of native bankers at Moorsbedabad, in- 
terest is claimable on Hondeee, drawn at 1 1 1 days' sight, Dhunpitt 
StHffh Doogut V. MahaTojaJi Jiiffiit Indur Bvnwaree Gdbind JJA. 
4, H. W. B. Cal. ei. Bui. 85. 

A debt contracted at play, a sum dne on account of Buretyshiji, 
an unliquidated demand, do not bear interest in the abseuue of a 
epecinl agreement. 

Sureties. — A variety of persona are eQumerated by Hindu jurists 
who should never be accepted aa sureties, but more on the ground 
of prudence and caution than of legal diaqualiticatiou. Tbe rejec- 
tion of one undivided brother as a surety for another would, however, 
be consonant to the strictest law. 

Sir Tkomat Stranije says, That sureties are for appearance, for 
the honesty of the debtor, or for jiayment. Bail in an action may be 
taken from a plaintiff, as well as from a defendant, where the eurety- 
Bhip is fiir appearance generally. The production of the debtor at the 
time and place agreed, subject to insuperable impediments, must be 
bona fide, so that he may be amenable, if living, to payment, the Uw 
being indulgent, as to the time of production, where he has absconded^ 
ao with regard to the obligation of payment. The surety for 
honesty is answerable, if by bis representations the creditor has been 
misled. Between surety for payment, and for api»earance and 
honesty, there is this difference, that in the latter two cases the surety 
dying, and the principal neglecting to pay, the sons of the surety are 
not answerable, unless their father was himself indemnified, and then 
the son is liable, as he is in all crises where there are assets ; and 
without interest, when the undertaking was for payment, where 
sureties are jointly liable, each is answerable for his proportion only 
of the debt, imless otherwise agreed. « . 

The principal muBt in all cases be first sued. — If the surety is 
compelled topay,he has his remedy over against his principal forrepay- 
ment, Wliere a judgment hiis been obtiiiPicd against several defend- 
ants, jointly and severally, and some of them paid the whole of the 
payment debt, they might Sue the others tor contribution ; but one 
tort feasor cannot recover contribution against another. It is not 
necessary that the agreement for the loan, or the acknowledgment 
of the surety, should be in writing, although it is advisable to adopt 
that precaution. Trade and money-lending, although the proper 
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if the mercantile dnss, nre permitted to the Brahmiii and 
the Shatrya, if nuable to siibaiat by more njipropriate means. 

Of pnrcIiaBe and sale, or of exchange. — Barter is in effect a sale, 
and subject to the eanie rules ; the difference consista nnly in tho 
distinction between a price, whicli is applicable to a sale, and an 
equiealenl, which is appliKible to exchange. 

Sale then consists in the payment of the price aniil delivery of the 
article, according to agreement. On goods sold and delivered, but 
not paid for ou demand, interest accrues after six months from the 
sale, ao intereat accrues on the price paid where the artide has not 
been delivered. This, of course, applies ouly where there is no 
special agreement as to the times of delivery and payment. In the 
absence of any special agreement, and of the delivery of the goods, 
they are at the risk of the vendor. Therefore if their value fails 
whilst they remain in his Itands, Lc must make it good with atten- 
tion to the eventual profit, if it waa purchased for exportation. 
If there baa been no stipulation as to the price, the law will imply 
a reasonable one; qitantum vaiebal to be Bettled, in case of dispute, 
by merchants. 

Dama^ea.— The price of paddy, contracted to be delivered at a 
season of the year, must be estimated at the market rates of the time 
agreed upon for delivery, if there be no Btipulation to the contrary, 
Gora Gkimd Miindle and olltera v. Lai. C'/im/id £ahoo, S. 1). A., 
Bans. Bmg. 193. 

Where the vendee refuses to accept the article purchased, the 
owner may dispose of the article as he pIciLsea, the vendee being re- 
sponsible for loss rfisultitig isnva his not completing his purchase. 
If instead of paying down the price, earnest* be paid, and the 
buyer afterwards break the agreement, the earnest is forfeited. 

A contract was entered into by two persons for the sale and 
purchase of a house. The purchaser paid the bayatie/i, or earnest 
money, and the balance was to be made good on the execution and 
registry of a final deed of sale, within one month from the date of 
the contract. In the meantime, part of the house fell down, and the 
purchaser refused to complete tbefnrcbase. It was held, according 
to the Vffavojihta of the law officers, that the contract might be an- 
nulled, if it so pleased the purchaser, as the buyers' ownership had 
not commenced, the term not Laving expired, and the price, not 
having been paid, so that the seller's right to the property remained 
untouched- Tlie earnest, however, was declared to be forfeited. 
Nurnng Bhana v. Sunkerdui M-ukundas, 1 Borr. 403 Frendtrgrtsl 
And if in such case the seller break it, ha is liable to repay (he 
earnest twofold, and not only the earnest money, but damages f t 
the non-delivery. 

By Hindu law a purchaser may recover in an act on for 1 re 1 

of contract to deliver goods, not only double tho earne t o ej 

* A Slim paid to bind the coutnvct. 
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but iilao- damages for the nan~deiiv6tj, Alwar Chetti v. Vaidetutga 
Chetti, 1 R.C.R Mad. 9. 

In action for damages for non-delivery of goods, before the 
purcbaser cnn recover ho must show that lie paid or tendered the 
price, and that the vendor's right tuider the contract cannot be con- 
trolled by the course of dealing between the parties. Where the 
contract is to deliver goods within a reasonable time, and payment 
is to be made on delivery. If, before the expiration of that time, 
the vendor merely expresses an intention not to perform the con- 
tract, tbe vendee cannot at once bring his action, unless he exer- 
cise his option to treat the contract as rescinded. 

In every contract of sale there is an implied warranty of title, 
and that tbe article is what it was represented to be according to 
the fair understanding of the buyer. With regard to the former. 
Sir Tkomai Strange says. The general principle is, that a sale 
without ownership in the vendor, being void, there is no safety for 
a purchaser but in market overt. 

H&rket overt. — Market overt, as opposed to all traffic with 
auspicious characters in secret places, at improper times, and for 
unfair prices, circumstances indicating fraud, is in strictuess that 
which is carried on before the king's officers,* where, by means of 
proper entry, the seller may be known and got at. But it is said 
that market is mentioned as an instance only, and that the requisi- 
tion of the law is satisfied by a purchase made openly in the pre- 
sence of respectable persons. If the purchase is questioned, tbe 
purchaser must produce the seller, when the owner recovers hb 
property, and the buyer receives back his price.* If the seller can- 
not be found, the owner is entitled to get back his property, paying 
the buyer one half what he paid for it, presuming the purchase on 
his part to have been fair. If the purchase have not been made in 
market overt, and the buyer cannot produce the seller, he is liable 
to relinquish the goods so bought, to the owner, on proof by the 
latter of bis property, such a sale being regarded as void. 

Sir Thomas Strange says. The equity of the Hindu rule, where 
the loss is divided, consists in thte assamption that the owner was 
in some fault, as, on any other supposition he could not, it ia 
imagined, have so lost his property, and the law draws the same 
inference even where he had been robbed of it. Ou this gronnd 
he forfeits half his value, as the price of getting it back under the 
special ci reams taneea ; while the purchaser loses half wliat he gave 
for it, as a punishment for buying from one whom he cannot after- 
wards produce. Such is the difference by the Hindu law between 
a public and a private sale in respect to the title of the vendor. 

FoBieseion.— Possession of the subject of an agreement is not 

* The eatabliabniant of market* and fairl, with the reEulntioo at leaghtt 
and meaiaret, aa well m tha rights of pre-emption s.nil embargo, belonged to 
the prerogntive in Indin, ever since tUn time of Menu. 
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necessary by the Hindu law, as current in MitHia, to give validity 
to such agreement. Smnarain Riii v. Bkya Jha, '2 S. £>. A. 

A sale of property may be valid according to Hindu law, althongh 
not accompanied by actual delivery of poaaesaion, Nagoobaee v. 
Mottegter Gooroo, 1 Bma. H. C. B. 5. Posaeasion is not essen- 
tially necessary to give validity to a transfer by sale of immovable 
property, Bhookan Bhaeebaica v. Bhagee i'rfig, 1 Bom. H. C. 
S. 19. 

BesoiBEion of pnrohase and sale. — This is one of the eighteen 
titles of Hindu law enumerated by Menu, and results from that 
principle which requires the integrity of the article purchased — the 
law requiring that a thing shall be what it is represented to be. 
Jagannatha says, It is the bayet's own fault if he examine not the 
commodity, and it ia his duty to know what may be the loss on 
each article, and what the gain ; consequently the contract cannot 
be rescinded merely because the price of the article was light- — it must 
have been excessive. 

If a commodity be contracted tor in gross, to be of certain 
specified quality, the person contracting to receive such commodity 
is not boimd to take any part of the qiiantity agreed for, if the larger 
residue were not of the quality and denomination specified in the 
agreement, Mohon Lall Jagore v. Noro<^u CaJiooju, East's JVotet, 
case 16. 

Where a person claimed possession of certain vOIages under an 
Jkrdrnitmak, or written acknowledgment from the conditional pur- 
chaser, alleged to have been executed nine years after the sale had 
become absolute, bis claim was rejected, the agreement not being 
proved, or though proved, being either without a consideration, or 
the conditiou violated by the claimant, Gopal Lai v. Raja Joral- 
narain Singh, 4 S. D. A. Rep. 182. 

BrokeTB. — Brokers' bargains do not bind unless both principals 
are truly made acquainted with the terms of the bargain struck, 
Mokon Lall. Jagiyre v. Roojee Cakoojee, EoM'i N'olei, ease 16. 

Exact copies of brokers' memoranda of a contract must be given 
to both principals to make such contract binding, Mohon Lall Jagore 
V. Boojee C'a/ioojee, EaeSg Notes, case 16. 

Of marketable things the prices are as they have been settled by 
authority for tlie market, a combination to defeat which is punish- 
able with the highest amercement, one thousand panas. On the 
discovery of a defect or blemish in the article, unknown to both 
parties at the same time, the contract may be rescinded, and the 
aiticle returned within the period limited for the purpose, different 
periods being allowed for examioation or trial, according to its 
nature, as it is more or leas perishable. When fraudulently sold 
with a concealed blemish, it may be returned at any time. 

Frauds by cheating in weights or measures are punishable by fines. 

If there be a fraud in the original contract of sale, the sale will 



30fi 



HINbU LAW. 



be vitiated, and the delivery afterwards will not paea the proper 
but if the coDtract of sale be complete, no fraud in obtaining pos- 
seaaion of the goods will invalidate such contract, but possession so 
obtained ia a transfer of the [jroperty. And where A. made a bar- 
gain for the purchase of certain goods from B., and A. sent his«lerk 
to a partner of B.'s with a cheque, and the latter delivered the goods 
to the clerk, and the cheque turned out to be a forgery, and iu the 
meantime A. had olitained an advance of money on the goods from 
C, and then absconded, it was held that 0, waa a boaa fide pur- 
chaser, and was entitled to retain, possession of the proper^ (C'tu- 
simb/ioi/ NaUiahhoy v, Junrai Balloo, ferry's Azotes, case 1 7. 

So also for adulterating drugs or other things, or for disguising 
one thing for another, as the akin of a tiger by colouring the skin 
of a cat, or a ruby by tingmg a glass bead, for which the penalty ia 
eight times the amount of the original sale. 

Debt — Sir Thomoi Strange says, That debt, for the most part, ia 
the result of other contracts rather than a substantive and indepen- 
dent one, most of the principal rules respecting which have been 
already anticipated in the chapter on " Clmrgea on the Inheritance," 
and in the other subjects of contract which we have already dis- 
cuBsed in this book, both with regard to the particular circum- 
stances under which particular persons are or are not capable of 
contracting debt, as well as the consideration upon which contracts 
are founded. The Act xiv. of 1810 does not apply to contracts be- 
tween Hindus. The Act is not part of the lex fori. It affects the 
contract itself, and not merely the remedy. It enacts that no con- 
tract shall be allowed to be good. The contract itself is made 

Penalty — liquidated damages, — Where it ia agreed that, in 
case of a breaiih of contract, a sum shall be paid, the amount will 
be regarded as hquidated damages, which the courts will enforce, 
and not as a penalty, Act xxviii of 1855 shows that the inteutioa 
of the Legislature ia, that parties shall be left to make, and be com- 
pelled to stand by, their own agreements. The use of the terms 
" penalty," "liquidated damages," does not determine the intention 
of the parties to a written instrument ; but it is to be deternuQed, 
like other questions of distinction, by the nature of the provisions 
and the language of the whole instrument. But if the instrument 
contain many stipulations of varying importance, or relating to 
objects of suiall value, calculable in money, there is the strongest 
ground for supposing that a stipulation, applying generally to a 
breach of all or any of them, was intended to be a penalty, and not 
as liquidated damages. 

The rule of construction, therefore, is, that although the stipula- 
tion may be held to be a penalty, and therefore not payable upon 
a breach of any particular stipulation, the resulting damages from 
which is strictly measurable in money, still the penalty might pi'o- 
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perly be taken as the amount of damages, measured by the parties 
themselves, in case of au entire no n -performance. 

Speoiflo perfonnanoe, — In decreeing specific performance of a 
contract, the Court will consider whether it can enforce the whule 
of the agreement, and if it cannot do so, it will refuse relief. Tke 
ascertainment of the amount of damages is a necessary pr^minary, 
under sec, 192 of Act, viii of 1859, for a specific performance of a 
contract, and payment of damages as an alternatire in case of 
non-performance. The doctrine of specific performance, as appli- 
cable to partnership, is governed by the same rules as tliose whlcli 
govern the doctrine in other cases. 

Uaintenanoe and Champerty. — Maintenance is the stirring up 
of improper litigation with a bad motive or purpose, contrary to 
public policy and justice. Champerty is a species of maintenance, 
and of the same character, with the feature of a condition or bar- 
gain providing for a participation in the subject-matter of the liti- 
gation saperadded, Patcha Kutti Ghetti t. Kamala, Nayakkan, 1 
Mad. M. G. R. 153. The law in England as to these offences does 
not apply to the natives of India. In dealing with their con- 
tracts on the ground of these offences, the Court must look to the 
general principles regarding public policy and the administration of 
justice, upon which that law at present rests. Specific perform- 
ance has been decreed of a lease, though the lease formed part of an 
arrangement whereby, as a consideration forthe lease, the petitioner 
was to lend the defendant money to enable him, inier alia, to com- 
mence legal proceedings against the then tenants of the sabject- 
matter of the intended lease. 

The purchase of a suit is not champerty, and there are many 
cases in the Sudder Court, and one in the High Court, to show 
that champerty is nut illegal in the Mofusail, Jug Mokiin Lall v. 
MvM. Biiddun Koer, 9 W. S. Civ. Rul. 243. 

A deed of sale of property for a specific consideration, although 
with the avowed object of enabling the seller to prosecute a claim 
at law, was held to be invalid on the ground of champerty, to 
constitute which the consideration must be indefinite, and the 
stipulation the transfer of a portion of the property sued for, on the 
transferee advancing money for the payment of coats, Mt. Shurfiin 
V. Ske&h GItolam Mohummiid, 7 S. D. A. Rfp. 495. 

One or two plaintiffs having engaged to defray the expenses of a 
suit, in consideration of a share of the property in litigation sold 
by the others to bira, the plaintiffs were nonsuited, and ordered 
to pay all costs, Lootfonism v. Welitrojiuaa Khartum, H. D. A. Decia, 
Beiig. 289. 

The plaintiffs in a suit having sold a portion of the lands in dis- 
pute to raise funds for carrying on the suit, the transaction was held 
to come within the law of champerty, and their suit was accordingly 
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difimissed with coBta, Syud Keramut AH v. Svmhliofmath j 
S. D. A. Dceu. Baig, 423. 

K. entered intu aa agreement with 0., that if a suit, whicb H 

then abijut to be brought by G. for the recovery of certain h 

should be decided in favour of Q., U. was to pay ti, 85 rupees, and Q. 
waa to make over to E. half the land recovered. R. was to pay G. 
fiO rupees in certain proportions, which R. waa to lose if the suit waa 
not decided iu favour of Q. 0. recovered the land, and R. tliea 
saed him upon the above agreement. No issue waa taken in the 
courts of first inatauce on the question whether the agreement waa 
void for champerty. An issue was raised on this question by the 
Appellate Court, and (no evidence being taken) was decided in 
favour of defendant. 

Held, in special appeal, that as it was not manifestly apparent od 
the fa«e of the proceedings that the agreement was against morality 
or public policy, the Appellate Court ought not to Lave held it void. 
Seml/lr, that the above agreement waa not void on the ground of 
champerty ; at any rate, that it waa capable of explanation by a 
consideration of the surrounding circumstances, which the plaintiff 
should have had an opportunity of giving in eridence. JCdmi-do 
Khanderiv v. Govitid Fdndshat et al,, A. C J. Jiomhay H. 
a R. 03. 

A plaintiff having been admitted as proprietor of a moiety of an 
estate sued for, for the avowed purpose of bringing and maintaining 
the action, the suit waa dismissed, Muha Bajah Muheihur Bukltth 
Singh v, Qoveitiment, S. D. A. Decis. Beng. G59. 

An agreement to give up a part of the property claimed to a 
person, on condition of his advancing the funds required for the 
cost of suit, was held to be illegal, Baboo Brijnerain Sinffh v. 
E(yah Telmerain Singh, 6 S. D. A. Rep. 131 ; Barwell ^ Sloek- 
wellf Mt. ZuhooToonnisia Kkanum v. Rasuk Lai Milla, 6 S. D. A. 

A claim to ancestral property having been dismissed by the Pro- 
vincial Court under the Hindu law of inheritance, an appeal was 
instituted from this decision ; and it appearing that the appellant 
bad entered into an agreement with a person to give him up one 
half of the estate claimed by him, if a decree should be passed in. 
his favour, on consideration of that person advancing the money for 
tbe cost of the suit, it was held that the transaction was illegal, 
as savouring Btrongly of gambhng, and the agreement was ordered 
to be cancelled before the appeal could be admitted, Ram Gkolam 
Sing. V. Keervt Sing and otiiers, 4 S. D. A. Kfp. 12. 

The substitution ye»<i«!ie liti of a legal bond for one rendered 
ill^ial by conditions of champerty, and which had been cancelled, 
will render a suit; admissibk, Ali Awall'urah v. Kvnasuk Jopiub 
Bibi, S. D. A. JJfeia. Bewg, 483. 

The courts will not enforce any stipulations of an agreement be- 
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ften parties, if other reciprocal stipulation a in it involve illegnl 
conditions, Omeie Ckunder Pal Ohowdhree v. Bajpaie Mu/iarajah 
Damaodur Chwndur Deb, S. D. A. Decis. Bmg. 1850. 

Bonds. — The obligor's consent is not necessary to the aaaignmsnt 
of a common money bond. 

Ghoses in action are assignable in India oa well as in England, 
although in law the assignee cimnot aiie in liis own name, Juy 
Mohim LaU v. Mms. Buddun Koer, 9 IT. H. Civ. Eul. CaL 243. 
By Binda Uw the aaaigaee of a debt can sue tlie debtor in his own 
name, Eadierrbaaha Sahib v, Rangasvamy I^Tayak, 1 Mad. H. 0. Jt. 
160 ; \ M. H. C. R., special case, No, 61 ; VeinhahuM Soma Yagee 
Janakee Ummall v. P. Moonoosamy Cketty. This case decides 
that, according to Hindu law, not only is the beneficial interest in 
the subject-matter of the contract, but the contract itself, is assign- 
able. The assignee, therefore, ma.y sue in his or her own name. 
This diwtrine is applicable to suits brought in the Madras Small 
Cause Court. 

PiomisBory aotes.— The making of a promissory note is alto- 
gether the act of the maker, and delivery to the promisee is 
required to make it complete. 

Bill of excliange. — The omission by the holder to give notice 
of dishonour discharges' the drawer of a hoondee from liability, 
Jeelun LaU v, Sheo Churn, 2 W. R. CaL Civ. Rul. 314. 

The law of British India, as enforced in the MofuasU, recognises 
no distinction between specialties and other cmtracts. 

We have observed that a suit at law is not the only mode of 
enforcing a debt, Mskil authorising the recovery of a man's 
property by the aid of laws divine and hjiman, by stratagem, by 
the practice of acharytum,,''' and even by force. 

Where 'a debtor has no effects to satisfy the Judgment, the 
creditor being of equal or superior class with his debtor, an arrange- 
ment may be made for working out the debt, the work stipulated 
being consonant to the class of the debtor, and not excessive ; if it 
be, he will be entitled to his release. Should he be incapable of 
labour, time should be given him for payment. In such an 
arrangement, a Brahmin can only be compcdled to pay according to 
his income, little by little. Sir Thomas Strange says, In every 
case of exemption in favour of a Brahmin, one of the sacerdotal 
class ia intended ; all being bom capable of that class, but few, 
comparatively speaking, belonging to it, the rest being secular 
Brahmins, pursuing various worldly callings permitted to them by 

It will be unnecessary here to dwell upon the procedure adopted 
by the courts to enforce the law of contract, or the pleadings and 

• That ia, setting d/ierna wi the dimr of the debtor, nlntaining from ionA 
till, bj the fenr of tbe debtor dying at tiie door, compliuice on the [lart of tbp 
debtcjr ia exacted. 
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evidence necessary to raise and prove the various isaueH i 
suits, for they are, for the moat part, now regulated by British legisla- 
tion, and will be found iu the varioiu statutes relating to Hucbsubjects, 
and the different works devoted to their practical elucidation, — in 
Mr Brtyugklon's Civil Procedure Cade, and Dr Field's Lav of 
Evidence, the latter being a, valuable little work which may be 
safely conunended to students as containing » clear and concise 
exposition of the principles of the taw of evidence, a branch of 
legal training which is sadly neglected by students, and which 
ought, in consequence of its vast importance, to form a leading 
feature in legal education, but which is often neglected to give 
prominence to ^ther aubjectii of less practical utility. 

This outline of the law of contract would be still more imperfect 
than it is, if I were to omit to transcribe the high commendation 
which that distinguished jurist. Sir Thomai Slrange, has bestowed 
upon Hindu pleading, and the Hindu law of evidence. Ue says. 
That Hindu Pleading was noticed with commendation by 5ir If, Jont*, 
and that, with some trifling exceptions, the Hindu law of evidence 
is, for the most part, distinguished nearly as much as our ovrn by 
the excellent sense that determines the competency and designates 
the choice of witnesses, witb the manner of examining, and the 
credit to Ue given them, as well as by the solemn eamcBtneas with 
whicji the obligation of truth is urged and inculcated, insomuch 
that lesa cannot be said of this part than that it will be read by 
every English lawyer with a mixture of admiration and delight, aa 
it may be studied by him to advantage. This high compliment is 
not in the least OTerstrained ; and our admiration for the Hinda 
code of evidence may be raised to a high pitch when we recollect 
that it was in operation at least 1280 years before the birth of 
Christ, — a reflection that places the English code iu an inferior 
point of view to the Hindu, the one being original, the other 
derived from other peoples and codes. 
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THE LAW OF LIMITATION. 
ACT No. XI. OF 1861, 

PASSED BY THE LBGI8LAT1VE COUNCIL OF INDIA 

{lieceived (he assent of (he Goeernor-Gineral on the Isi Mai; 1861). 



LIMITATION OF ACTIONS. 
Act No. XI. of 1860. 



An Act to amend Act XIY. of 18S9 {to provide for ike Limitation 
of Suits). 

I. Suits now pending or ioBtltuted before the 1st day of January 
1862 to be tried as if Act XIV. of 1859 had not been passed.— Ail 
Buita now peuJing, or which shall be iuatituted before the lat day of 
January 1862, Eball be tried and determined aa if Act XIV. of 18Q9 {to 
provid-ifor the limitaiion of suite) bad oot been passed. 

II. Sections ZIX., XX., XXI., XXII„ and XXm., not to take 
effect tin Ist January 1862,— aectioua XIX., XX., XXI., XXil., and 
XXlll. of the ttaid Aut, sbiill not take effect or have any operation be- 
fore the said lat day of January 1862, 

The following ia the Act the operation of which is auspended by the 



Act No. XIT. of 1859. 
{Received the assent of the Go-itrnoT-Oeneral on the 5th May 1869.) 

An Act to provide for the Limitation of Suits. 
Preamble. — Whereas it is expedient to amend and cansohdate the 
laws relating to the limitation of suits ; It ia enacted as follows : — 
I. Limitation of anits. — No Buic shall be maintained in any court 
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of judioature withiii auy part of the British territories in lodia I 
whiuh this Act shall be in force, tmleus the same ia instituted vnthiuthe 
period of limitation hereinafter made applicable to a suit o( that nature, 
any law or regulation to the contrary notwithstanding ; and the periods 
of limitation, and the suits to which the same respectively anall be 
applicable, shall he the following, that is to say : — 

1. Limitatioa of 'one ye^— Pre-emption suits.— To suits to 
enforce the right of pre-emptioo, whether the same is founded on law 
or general usage, or on special contract, the period of one year to ba 
computed frum the time at which the purchaser shall have taken pos- 
session under the sale impeached. 

2. Limitatioo of one year— Salts for damageB, sonunary suits, 
fcc.^To suits for pecuniary penalties or forfeitures for the breach of 
any law or regulation ; to suits for damages, for injury to the person 
and personal property, or to the reputation ; to suits for damages for 
the iiifriugement of copyright or of any exclusive privilege ; to suite to 
recover the wages of servants, artisans, or lahonrera, the amount of 
tavern bills or bills for board aud lodging, or lodgicg only ; and to sum- 
mary suits before the revenue authorities under Regulation V. 1822 of 
the Madras Code — the period of one year from the time the cause of 
action arose. 

3. Limitation of one year— Suits to set aside sales under d&- 
crees or for arrears of Government revenue, &c. — To suits to set 
aside the sale of any property, movable or immovable, sold under aa 
esecution of a decree of auy civil court not established by royal charter, 
when such suit is maintaiuable ; to suits to set aside the sale of any 
property, movable or immovable, for arrears of Govemmect revenue, 
or other demand recoverable in like manner ; to suits by a putueedar, 
or the proprietor of any other intermediate tenure saleable for current 
arrears o( rent, or other person claiming under him, to set aside thesale 
of any putnee talook, or such other tenure sold for current arrears of 
reat ; to suit to set aside the sale of any property, movable or immov- 
able, sold in pursuance of any decree or order of a collector or other 
officer of revenue — the period of one year from the date at which such 
sale was confirmed or would otherwise have become final and conclusive 
if no such suit had been brought. 

4. Limitation of one year — Suits to set aside attaclunents, &c., 
by revenue authorities for arrears of Ooverument revenue. — To 
suits to set aside any attachment, lease, or transfer of any laud or 
interest in land by the revenue authorities for arrears of Govertiraeut 
revenue, or to recover any money paid under protest in satisfaction of 
any claim made by the revenue authorities on account of arrears of 
reveoue or demands recoverable as arrears of revenue^one year from 
the date of such attachiuent, lease, or transfer, or of such payment, as 
the case may he. 

6. Limitation of one year— Suits to set aside Bummary deci- 
sions, &C. — To suits to alter or set aside summary decisions and orders 
of any of the civil courts not established by royal charter, when such 
suit is maintainable — the period of one year from the date of the final 
decision, award, or order in the ciise. 

6. Liioitation of three years— Suits to contest certain awards. 
— To Huita iirought by any person to contest the justice of an award 
which shall have been made under Regulation Vll. 1822, Regulation 
IX. 1826, and Regulation IX. 1833 of the Bengal code, or to recover 
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any property comprised in such siward — the period of tliree years from 
the date of the final award or oi'der ia tbo case. 

7. Limitation of three years— Suits to recover property com- 
prised in an order made under clause 2, section 1, Act XVI. of 
1838 or Act IV. of 1840, — To suits bj' any party bound by any order 
[»3peutiug the poaseasion of property made under clause 2, section 1, 
Act XVI. of 1838, or Act iv! of 1&40, or any person claiming under 
such party, for the recovery of the property comprised in such order — 
the period of three years from the date of the final order in the case. 

8. Limitation of three years — Suits for goods sold by retail, 
suits for rent of buildings or lands, &c — To suita to recover the 
hire of animala, vehicles, boats, or household furniture, or the amount 
of bills for any articles sold by retail ; and to all auita tor the rents of 
any buildings or lands (other than aummary suits before the revenue 
authorities under Regulation V. 1823 of the Mftdras code) — the period 
of three yeirs from the time the cause of action arose. 

9. Limitation of three years— Suits for money lent, or interest, 
or for breach of contract where no written contract exists.— To 
suits brought to rucover money leut, or interest, or for the breach of 
any contract, the period of three years from the time when the debt 
became due, or when the breach of contract in respect of which the 
suit is brought first took place, unless there is a written engagement to 
pay the money lent, or interest, or a contract in writing signed by the 
party to be hoiiml thereby or by his duly authorised agent. 

10. Limitation of three years— Suits for the same where there 
is a written contract which has not been registered within six 
months. — To suits brought to recover money lent or interest, or for 
the breach of any contract in cases in whicli there is a written engage- 
ment or contract and in which such engagement or contract could have 
been registered by virtue of any law or rtgulation in force at the time 
and place of the execution thereof — the period of three years from the 
time when the debt became due, or when the breach of contract in re- 
spect of which the action is brought first took jilace, unless such 
engagement or contract shall have been registered within six mouths 
from the date thereof. 

11. Limitation of twelve years — Suits for specialty debts and 
legacies. —To suits in cases governed by English law upon all debts and 
obligations of record and specialties ; and to suits for the reooveiy of 
any legacy — the period of twelve years from the time the cause of ac- 
tion arose. 

12. Limitation of twelve years — Suits for immovable property. 
— To suits for the recovery of immovable property or of any interest in 
immovable property to whiuh no other provision of this Act applies — 
the (jeriod uf twelve years from the time the cause of action arose. 

13. Limitation of twelve years- Suits for shares in joint family 
property and for maintenance. — To suits to enforce the right to 
share in any property, movable or immovable, on the ground that it ia 
joint family property ; and to suits for the recovery of maiotenance, 
where the right to receive such maintenance is a charge on the inherit- 
anoe of any estate — the period of twelve years from the death of the 
persons from whom the property alleged to be joint is said to have 
descended, or on whose estate the maintenance is alleged to be a ohai^e, 
or from the date of thn last payment to the plaintifi*, or any iierson 
through whoui he cluims, by the pereoii in the [Hissessiou or manage' 
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tnent of auch property or estate on account of such alleged al 
aucourit of such maintenance, as the uaae may be. 

14. Limitation of twelve years—Snits b? proprietor of land to 
resume or assess lakliehraj or rent-free land— Froviso if the land 
has been held rent-ft'ee from the time of the permanent settlement. 
— To Buita by the proprietor of any land, or by any uerBon claimii^ 
under him, for the resumption or asaeaanient of any laHeraJ or rent' 
free land — the period of twelve years from the time when the title of 
the person claiming the right to resume and aseesa such lands, or of 
some person under whom he ckima, first accrued : Provided that in 
estates permanently settled, no such suit, although brought withiti 
twelve years irom the time when the title of such person first accrued, 
shall be maintained if it is shown that the laud liaa been held lakheraj 
or rent-free from the period of the permanent settlement. 

15. Limitation of thirty and sixty years— Suits against deposi- 
taries,pawnees,ormortgagees.—Toauit8 against a depositary, pawnee 
or mortgagee of any property, movable or immovable, for the recovery 
of the same — a period of thirty years, if the property be movable, and 
siity years if it he immovable, from the time of the deposit, yawn, or 
mortgage ; or if in the meantime an aclinowledgment of the title of the 
depositor, pawnor, or mortgagor, or of his right of redemjition, shall 
have been given in writing, signed by the depositary, pawnee, or mort- 
gagee, or some j>erson claiming under him, from the date of snoh 
acknowledgment iu writing. 

16. Limitation of six j^ears applicable to all snits not especially 
prOTlded for. — To all suits for which no other limitation is hereby 
expressly provided— the period of ais years from tiie time the cause of 

n. Suits against trustees and their representatives for breach 
of trust, Bcc— Proviso. — No suit against a trustee in his lifetime, and 
no Buita against his I'epresentativea for the purpose of following in 
their hands the specifia property which is the subject of the trust, shall 
be barred by any length of^time ; but no suit to make good the loss 
occasioned by a breach of trust out of the general estate of a deceased 
trustee shall be maintained in any of the said courts, unless the saroe 
is instituted within the proper period of limitation according to the 
last preceding section, to be computed from the decease of such 
tnistee ; Provided that nothing herein contaiiied shall prevent a 
co-trustee from enforcing, against the estate of a deceased trustee, 
any claim for contribution, if he shall iustilute a, suit for that pur- 
pose within six years after such right of contribution shall have 

m. Shorter periods of limitation, if prescribed by particular 
Acts, to prevail. — When, by any law uow or hereafter to be in force, 
a shorter period of limitation than that prescribed by this Act is 
stteoially prescribed for the institution of a particular suit, euoh 
shorter limitation shall be applied, notwithstanding this Act. 

IV. Eevlval of right to sue by admission In writing— Proviso. — 
]f .in respect of any legacy or debt, the person who, but for the law of 
limitation, would be liable to (lay the same, shall have admitted that 
such debt or legacy, or any part thereof, is due, by an acknowledgment 
in writing signed by him, a new period of limitation, according to the 
rinture of the original liability, shall be computed from the date of such 
admission : Provided that if more thau one person bo liable, none o( 
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them oTiflll become chargeable by teafiou only of a written acknowledg- 
ment signed by auother of them. 

V. Computation of period of limitation in suits to recover 
property purchased fh)m depositaries, pa-wnees, or mortgagees- 
Proviso. — In suits for the_recovery from the pureliaser, or any person 
claiming nnder himj of any property purchased bonafde and^for valu- 
able conaideratioQ from a tmatee, depositary, pawnee, or mortgagee, 
the cause of action shall be deemed to have arisen at the date of the 
purchase : Provided that, in the case of purchase from a depositary, 
(«wiiee, or mortgagee, no auch suit shall be maintained unless brought 
within the time limited by Clause 15, Section 1. 

VI. Computation ef period of limitation in suits in Supreme 
Courts by mortgagee to recover immovable property mortgafied.— 
Iti suits in the courts established by royal charter by a mortgagee to 
recover from the mortgagor the posseasion of the immovable properly 
mortgaged, the cause of action shall be deemed to have arisen from the 
latest date at which, any portion of principal money or interest was 
puid on account of such mortgage debt. 

Vn. Computation of period of limitation in suits to avoid in- 
cumbrances or nnder-tenurea in estates sold for arrears of Govern- 
ment revenue. — In suitu to avoid incumbrances or under-tenures in au 
estate sold for an'ears of Government revenue due from such estate, 
or in a putcee talook, or other saleable tenure, sold for arrears of rent, 
which by virtue of such sale becomes freed from incumbrances and 
under-tenures, the cause of action aball be deemed to have arisen at 
the time wheti the sale of the estate, talook, or tenure became fiual 
and cnncluaive. 

VIII. Computation of period of limitation in suits between 
merchants for balances of accounts current,— In suits for balaiiceH 
of accounts current between merchants and traders who have had 
mutual dealings, tbe cause of action shall be deemed to have arisen at, 
and the period of limitation shall be computed from, the close of the 
Tear in the accounts of which there ta the laat item admitted or proved 
indicatiag the continuance of mutual dealings, such year to be reckoned 
SB the same is reckoned in the accounts. 

IZ. Computation of period of limitation in case of concealed 
ft^ud. — If any person entitled to a right of action shall by means of 
fraud have been kept from the knowledge of his having such right or 
of the title upon which it is founded, or if any document necessary for 
establishing such right shall have been fraudulently concealed, the time 
limited for commencing the action against the person guilty of the 
fraud or accessory thereto, or againat any person claimiog through him 
otherwise than in good faith, and for a valuable consideration, shall be 
reckoned from the time when the fraud first became known to the per- 
son injuriously affected by it, or when he first had the means of pro- 
ducing or comi«lliug the production of the concealed document. 

X. Computation of period of limitation in suits where the cause 
of action is founded on f^ud. — In suits in which the cause of action 
is founded on fraud, the cause of action shall be deemed to have first 
arisen at the time at which such fraud shall have been first known 
by the party wronged. 

XL Computation of period of limitation in case of legal dis- 
ability. — It at the time when the right to bring an action fiist accrue.s. 
the perbon to whom the right acorueu is under a legal diHability, the 
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Kcrinn ma; he bmngkC by auub. paisaaur kis rd^Hfisentotive nitjunjd 
noma timn iift'-r ^Im [linoiiility ahull hove asaaati. a* '^jiiid uUteo^wiiB 
ka/fe benu lUlntval ^m. t^ tarns when, siie iMjaa <i£ aubjiin uoonieilt 
iiolssB iniah time ab&U aliteed the penod. »£ Chrse jeais^ in which, aaam 
Che ituic xliuU be <iouiiuenuef[ wultia IJu-ee jeura linm nUe t;imo wtiau liiB 
ilieaJiiliC; ikasbij -, \iitb i£,.aL tJiu nme when tJia oaiuie af iuition. luuimia 
Bo tay pemnn, ItaiB notiuuleEal^iidiiiHiiliiliiy, QuuiiiBahail >ieiiilun«L 
(uv acoitiuit '>£ any (tulkmiiiient duaJiiliry nf unuh. paxaoa <n ii the Ic^ 
iliBabkiitif nf any geisan ulnimiu^ chrnugh him. 

» II What jw^mwa to be de^nad. to ba nitrfm* Tbj^ itinaftiHiliir — 
Tilt; fiilliiwin^ pKiiranH ^hiiil be ijeKnuni t>i be iiuiter legni diHBhUibf 
witlliQ thu mttauiQ^ nf tJle IiutC pr[*ce<iiii^ :te<!nuu : — Manieci wumea in. 
carnw t<i )>e ibGiitmi by Eui^luil). law, nuiiucs. ittiiita, md lunatjia. 

ii I, n GomiKitatiaD. of psriod of timn-.axinn in. sass of ^Fwn'Wf of 
dt^auAaii. — bj uiim])u.ring' aaj penoit iif linuliaaLin preHcrjlied by duB 
Act, Che time liunii^f whuih the ilefisiuiaut ahtitl huva heen aiiaenc oat 
<if the BriCieh CerilCiiries in LniliB, ahulL he exciiideil fnjm ^ouh a<niigU' 
tation, iiiileitH iiHiTicH rif ,i siimauicm tii ivppMur ioif juawnr in tho aiiit 
nan, liurin^ the absancs ot mich iieftntinot, be aiftiia la iay laiidB pm- 
aorihwl by lan^ 

jLLV. Gamgntatum of poiod of limitialiiaiL in cina of aotb pm~ 
^fifUfa'fi bomt^iig, but in wronc COOlt. — Ii^^ iiiimpuuug any penuil of 
Itmitattun. prescnbai bj Ghia Act^ tiie tniue duriDg which %\ie iiiuiiuaiiC. 
ar any peiaoa luuier wBinahedauiiii.sfaiiilliase beeu engm^<i. iii prrixi!- 
eilCuig a. auit ii^on. chesBiua cauae at lunjoii againat Lhit damu JeieiKiimt 
<W MaM- penoa (rhom ha repveaaiita,. Sona y^ aud with liue i.uli|;«uue, 
maaj aniirt of jadicattirB which, frrim lierect of jiinauictiua i»r uthtic 
cauae^ ahaii have beea )uud>Ie tu deciiie iip itu it, ar ihall huve pwiieii i 
dsciaion. wfaieh, au. ^ipttal^alialL haas been: umuiiled far lay aiuui ijuiae, 
incUulin;: the tune during which ^iu:h uppealjifiuiy, hue betta pemilng, 
shaJl be ■•JSi'Iuiied "rrim fliu:h i;iimfjiild.ciiiii. 

ZT. Feraon diflpoaae&Bed of imniD'TahLe propertj otlierwlBe tlum 
b7 doe cnnrse of la.iv. ma7 recover poasesaioa mitwithstajidiiiff 0117- 
tilild Utaii QUkT lie set np^ — Soitis for diapusBeaBiaii to be brongitt 
witliiii HZ mniitha — Suit tia establisli title oat to be aifectsdi — il 
utj psrtuiix ahttU, withmit hiH conMeot, hava bei^a diHponimsiiuii iC any 
iaimovabta prnpertj otiierwiue than by .iiie uuurae uf law, sui-h parstm, 
or auj person claiming thi^nugh him, ahalL ia a auit bronght tu reuuvt^ 
pw wcoM iia of xuch propartj-, be antitlud to cecuver puautiatiiuQ thei;euf 
ni^twrthataniling any other title that may be aet up in aucii suit, pcO' 
videil tbut tim auit oe Bummeiiced within. m:i: amatlu &DQ1 the tima of 
aaah, duipnaiieiHiDii. Biit n<ithing in tii^ iieutiua ahaJl bar tlie puriMa 
from whom aoirh poaaeittuiin ahalL base been no recuvoreJ, or any oGlier 
peaoa, inaUt<u.ing a suit to eataiih^li hia t:tU to auch pcnperiy ^ind oi 
WCii^gp pnuBeaBLDn tluireui within the peri'Ml limited liy this Ai:t. 

XVt. Ace not to inlafixe witb aioiUUs jsnadictian. of Stt- 
IV^B* Coozta. — Nothing ia this Act contained <hjin ba deemed ti> 
intmfWrE witti uiy mJe or jnxiaJietion nf any court edtahluhed by 
royal charter in rEfiiamg eqoitablii relief, on tile ground of act^oiaa- 
eence nr othenvise, b> iaj peraon whcae right ti> bring » «ut amy ntit 
be barred by irtiie uf this Act, 

XTZL Ag» Mt W i»t«d to pnMic gtupa l iT , at to witi g»tt« 
noWMy if JBMIi "Tftfrr* — tbix -&ut ahull not extend ta oay pobtic 
yr o p wt j or right, nor to aoy suits for tlie recuv^ry of tlw (wUit 
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revenue, or for any public claim wliHtiiver, but such suits shall continue 
to be governed by Ibe laws or rules of limitation how in foree. 

XVill. Act not to appl7 to snits now pendi^, or to suits in- 
stituted within two years-— Suits afterwEurds instituted to be 
governed by thia Act. — AH suits that may be now pending, or tbat 
shall be instituted witbiu the period of t<no years froru the date of the 
puEijing of tiiis Act, eball be tried and determined as if this Act had 
not been passed ; but all suits to which the provisions of this Act are 
applicable that aball be instituted after the expiratiuu of the said 
period shall be governed by thia Act, and no other law of limitatjoii, 
any Statute, Act, or Eegulatiou now in force notwithstanding. 

XIX. Proceedings for enforcing jndgments, &c., of Supreme 
Courts to be taken within twelve years. — FTOvlBo;,as to judgiaents 
now in force. — No proceeding ahal! oe taken to enforce any judgment, 
decree, or order of any court established by royal charter, but within 
twelve years next after a present right to enforce the same shall have 
accrued to some persons capable of releasing the same, tmless in the 
meantime such judgment, decree, or order shall have been duly revived, 
or some part of the principal money secured by such judgment, decree, 
or order, or some interest thereon shall have been paid, or some ac- 
)[ Qowledgment of the right thereto shaJl have been given in writing, 
signed by the person by whom the same shall be payable or bis agent, 
to the person entitled thereto or his agent ; and iu any such case no 
proceeding shall be brought to enforce the said judgment, decree, or 
order, but within twelve years after such revivor, payment, or acknow- 
ledgment, or the latest of such revivors, payments, or acknowledgments 
as the case may be : Provided that for three years next after the pass- 
ing of this Act, every judgment, decree, ami order which may be in 
force at the date of the passing of this Act shall be governed by the law 
now in force, anything therein contained notwithstanding. 

XX. Time for enforcing execution of judgment, &c., of a Civil 
Court not established by royal charter.— Ko process of esecution 
shall issue from any court not established by royal charter to enforce 
any judgment, decree, or order of such court, unless some proceeding 
nhull have been taken to enforce such judgment, decree, or oitler, or to 
keep the same in force within tliree years nest preceding the application 
fur such execution. 

XXI. Preceding section not to apply to judgment, &c., in force 
at the time of tbe passing of this Act — Nothing in the preceding 
section shall apply to any judgment, decree, or order in force at the 
time of the passing of this Act, but process of execution may be issued 
either within the time now limited by law for issuing process of eseou- 
ttou thereon, or within three years next after the passing of this Act 
whichever shall first expire. 

XXn. Time for execution of a summary award of Civil Court or 
revenue authority, — No process of estcution shall issue to enforce 
any summary decision or award of any of the Civil Courts not estab- 
lished by royal charter, or of any revenue authority, unless some 
proceeding shall have been taken to enforce such decision, or award, or 
to keep the same in force witbiu one year next preceding the apphca- 
tion for such execution. 

XXIIL Preceding section not to apply to snmmaxy awards in 
force at the passing of this Act. — Nothing in the preceding section 
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fihall apply to any BUmtnary deciaiou or award in roroe at thi 
the passing of this Act, but process of execation may be issued either 
witbin tbe time now limited by law for issuing process of execution . 
thereon or within two yenrs next after tbe passing of this Act, which- 
ever shall first expire. 

XXIV. operation of Act— Trial of pending suits, Sec, in any 
non-iegulation Frorince or place to which the Act is extended' — 
This Act shall take eftect tliroiigliout the Presidencies of Ueiigal, Madras, 
and Bombay, including the Pieaidenoy towns, and tbe Straits' Settle- 
ment ; but shall not take effect in any non-regulation province or place 
until the same shall be extended thereto by public notification by the 
Govemor-Geoeral in Council, or by the Local Government to wbiob BUch 
provinoe or place ia subordinate. Whenever this Act shall he extended 
to any non-regulation province or place by the Govemor-Geasr^ in 
Council, or by the Local Government to which such province or place 
ia subordinate, all suits which, within such provinoe or place, shall bo 
pending at tbe date of Buch notification, of shall be instituted within. 
the period of two years from the dat« thereof, shall be tried aud deter- 
mined as if this Act bad not been passed ; but all suits to which the 
provisions of this Act are applicable, that shall be instituted within 
such province or place after the expiration of the said period, shall be 
governed by this Act and by no other law of liniitation,any Statute, Act , 
or Regulation, now in force not withstanding. 
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Must be valid when made, ilG. ^^^M 




105. 


perform funeral rites, 35. ^^^^M 


Right of widow to, of joint property. 


Suocessive, 3E. ^^^H 


158. 


Undivided brothers, SE. ^^^H 


Dronea not allowed to fihare, 239. 


WliD cannot adopt, S5. ^^H 


AcquiBWioN— 


Unmarried men, SB. ^^^M 


ModBB of— See PnopKRil, 6fi. 


Widow or wife, 36. ^^^H 




When to be adopted, iG. ^^^^1 


By ioiot funda or peraonal labour, 


Verbal authority, 45. ^^^1 


228. 


Widow under authority granted ^^^H 


AwoBTMENT— Partition by, 208. 


to minor ward without autho- ^^^^^| 


Adoption— Sea Inheritanca, "Purtl- 


rity of Court of Wards, 45. ^^^H 


tion." 


Dani^ng-girla, 45. ^^^H 


Raaorted to in consequBnoe of bur- 


Diequolifying ciroumttancea, 46. ^^^H 


tenaeasof pareola, 19. 


Minor, ^^H 


Primary obieot to aave from Pot, 


Lunatic, ^^^M 


17. 


Outcaat, 4d. ^^^^1 




Who may give, 4S. ^^^H 


Baaed on apiritunl nacesaitiea, 30. 


The father, ^^^H 


Etymology of Puttra, 31. 


The mother, 46. ^^^H 


Some dillerence in the aayeral 


The brother, 47. ^^^H 


aoIioDls oD, 31. 


The uncle, ^^H 


Adopted son becomes his natural 


Who may be adopted, 47. ^^^^| 


bom, 31. 


He must be tlie aon of a wom.in ^^^H 


Exception to rule, 31. 


whom the adoptor might have ^^^^^| 


Foiling BOn, widow may periorm 


married, 47. ^^H 


obaequiea, S2. 


Sefleotion of ason, 47. ^^^H 


Preaumption in favour of, 32 


Biotber's son, 48. ^^^M 


Evidence o^ 32 


Bieter'a eon, 48. .^^^H 


Natural boruaon, 32. 


Sudra, iS. ^^^M 


Failure of, 32. 


Daiigliter'a ^^^H 


^^_^ 


.^^^^1 



320 ^^^H 


ADomos-~Co„lin«6d. 


Adoption— (7on(inu«i. ^^^ 


Eiceptiona tu rula, 4fl. 




Reeult of aatboritiea, BO. 


make invalid, 68. 


Dwyamuuhyajflntt, 50. 


KritrimH, 59. 


Orphan, 60. 


Malabar, 69. 




Cannot take place where diaquali-- 


WbPther an adupted ann may 


fication exitsts. Si. 


give in, 60. 


Shares of sons bom after, 200. 


Same caste aa lulapted, 51. 


Adopted Son — 


Same Gotra or family, 61. 


Considered natural bora aa re- 


Natural brother, 51. 




Adopted sou caoDot adopt Lib 


aifinitj, '25. 


natural bom brother, 61. 


BflODmes a natural bora Son, 31 . 


Age bars adoption, 61. 


Unleaa where after-born aoa, SI. 


ToOBUre, removal of„E2. 


Whether can be given in adop- 


Oopanayana, 62. 


tion, 60. 


Whether illegal, curable, 62 


Must be of the same caate aa 


Marriage, 63. 


adoptor, 61. 


Sudra, 53. 


Not imperative that ha should be 


EBect of adoption, 53. 


of the aame Qotra or family. 




EI. 


ceases, 63. 


Cannot adopt bis natural brother 


Adopted aon beoomefl natural 


61. 


bom, B3. 


Belongs to the Gotra of his adop- 


Bighta and dutiea in adoptive 


tive father, 66. 


family, 63. 






natural to aduptivB family. 


Adopted Bon loaea naiunl rltee. 


68. 


6* 


Law applicable to and natural B..n 


Succeaaion to property of childlaes 


alike, 142. 


adopted son, 5i. 


Adultert, IflO. See Wife— 


Invalid adoption, B6. 


Of wife cause of Beverance of 




marriage tie, 22. 


Cannot intermarry with either 


Wife entitled to a atarvino miun- 


famUy, 66. 


tenance, 22. 


Second adoption, 5E. 


Not even that when she baa lived 


Diainheritance on ad - Won of 


in, during hnaband's lifetime. 


Becond aon, 65. 


and in unchastity after hia 




death, 22. 


Whether one member of a family 


Husband not entitled to damagea 


can inhorit property of one 




taken out of that family, 56. 


Uncondoned ban suit against hus- 


By widow, 66. 


band for maintenaooe, 83. 


Sale of property by widow— 


Afteb-eobs bons— See Sosa— 


Prei-iooalo,67. 


On partition made by father, 200. 


By widow under power, 57. 


DiviHon where none, 201. 


Death of adopted son, 67. 


Where no, nor united, divided in. 


Widow, hia heir, 67. 


herit, 201. 


Effect of Eritrima farm of, 57. 


Provision as to division, 218. 


Need not be in writing, 68. 


Shares of on partition, 251. 


Intention, 68. 


Age— 


Right of one excluded from inherit- 


Bara adoption, 61. 


ance to adopt, 68. 


AOREBMENT— 




To divide may be enforced by Uv», 


Ootra of adopted aon, 68. 


193. 


Dtttta-Homani, 68. 


ACHICULTDRB— ,^^— 


Rights of Dwyamuchyayana, 58. 


Practice of apart, 275. I^^^l 


Mode of, M. 


Alien ATI DN— ^^^^H 




Gift i»ltr nro>, ^^^H 



^^1 


Alienatios— eoniin ued. 




Gift binding as i^jnat aiieaeo, 93. 


Provision in partition deed against, ^^^1 




^^^M 


For payment of a debt of ua- 




di-rided Hindu by widow, 93, 


by Hindu law, 101. ^^^M 


Cbildleea widow where cullater^l 


Direclion that property shall go in ^^^^^| 


heirs of liusbBod, 94. 


mde line, 101. ^^^1 


In default of male iaauB, widow 


Bii:;hts of widow of one of heirs, ^^^^^| 


BUOOHtds to husband's aHtato, 


^^H 


without power of alienating what 


Division of accumulations does not ^^^H 


devolyea upon his heira after 


constitute a divided famUy, 101. ^^^M 


her deatb, 91. 


BulsB for constraction of Hindu ^^^H 


The question discuBsed and autho- 


wills, IDS. ^^^1 


ritiM oited, 96. 




Stridhana, 96. 


Right of wife of co-sharer, 102. ^^^H 






land the gift of husband; 9B. 


Western Provinces, 103. ^^^H 




Construction, 103. ^^^H 


Wealth aamad by mechanical 


Devise of self-acquired property ^^^H 








tory devise, 103. ^^^^H 


Each holder can only alienate hia 


Income, ^^H 


own intereit, 98. 






Hindu widow, 103. ^^^^| 


Construction of, from generation lo 


Kigbts of maintenance, 103. ^^^M 


generation, BS. 


Ancestral property, lOS. ^^^^M 


Subject to ftllowaneB for certain 


Adoption, 105. ^^^H 


olasaes of the family, 98. 


By will, IDS. ^^^H 


Toras garas, 98. 


Constructiou of Hiadn's will, lOG. ^^^^H 




From generation to generatiuii, 106. ^^^^| 


lemiadari, 08. 


Descendants, 105. ^^^H 


I encumber and alienate, 98. 




i^vue agamsL perpeEuity, iu:j. ^^^^^^^h 
According to Malabar law, ISS. ^^^1 




By managing member, in case of ^^^H 


1 perty, 99. 


age, impairment of health, kc. ^^^^H 


Partition, 9B. 


^^^1 


The validity □{ a Bale of such share 


Of joint property by manager, ^^^H 


underati. fa., 89. 


^^^M 


Malabar law, 99. 


Cocsent of ccsharers neceegary, ^^^H 


Sale bj consent of aU the mem- 


^^H 


hers of the tarawad, 99. 


Id Bengal, may assign his own ^^^^H 




share before partition, 2J4. ^^^H 


necesHar}', 99. 


In Madras, 344. ^^^1 


Personal property, 99. 


Co-beics, ^^^1 


Whathcr anceatral or self-aoquired. 


As 'to right to demand partition ^^^H 


ee. 


amongst, 244, 2IS. ^^^H 


Property acquired or recovered is 




alienable, 99. 


Of family property, 270. ^^^H 




Alcva SANTANA^-See Ca:<aiie3e Law, ^^^H 




^^^M 


alienated at pleasure, 100. 


Anansbavar— ^^^H 


Validity of nuncupative wiU, 100. 


Consent of, to sale of tarawnd, 99. ^^^M 


Ho traOMction by Hindu law re- 


See iNESBrrANGE, Malaeak l^w, ^^^H 


quires to be in writing, 100. 


^^^1 


Cbildleaa zemindar may aliecate 


ANCESTBiU^See Fbofekty, 67. ^^^H 


by deed or will such portion of 


Power to alienate personal pro- ^^^^^| 


his estate as would not vest in 


perty, ^^^1 


hii wife wiUiout lier con»eut, 


Real property cannot be alienated ^^^H 


100. 


at pleasure, 100. ^^^H 



^^1 


AhCESTBAL— tOlKlHUfrf. 


^M 


Widow right to Buocaed to ances- 


.^^M 


tral property of husband, lfi6. 


Bkothhirb— -I^^^^I 




Initiation of younger, dcbt.^^^^H 


band mho ■waa a mamber of a 


curred for, 167. . '^^^H 


Qoited family, 16S. 




Partition of, when cooovered, 215. 


2+9. fl 


BeOEiTOS differs from Bengal achool 


Division amongat creates a now line 1^ 


as to division of, 210. 


of descent, 206. 1 


In Bombay— 


Witb regard (*> separate acquired 


8oDB entitled to diviaion of, 2:9. 


property, may contract with each 


When lost, but reoovared aa eelf- 


other, 342. 


acquired, not within tbii rule. 


Sana share with their uncleg, 421. 


319. 


Right of whole, not re-noited, and 


InStidma- 


half re-united, SSS. 


Bona, &c., may oompel a divi- 


Filed property, whole take, 286. 


b!od, 2ie. 


ConoBiUed wealth and aaimais he 


Partition without father's oon- 


shares with those re-uuited, 286. 


BCmtiiiUegaJ, 31». 


Where the, and parental uncle ahara 


But with ODtusnt binds him 


eijually, 2&7. 


though hs be absent at the 


Not re-uuited share wiiJi re-united 


timeraao. 


uncles, 2B7. 


Without, it Sam not) bind the 




BOB who made it, 220, 




In Banzai— 


Bailmbnt— See CuNinACTa.. 


Ancoairal property racovarad. 


JiARBENNESa OP PiBENTS— 


322. 


Adoption rsBorted to in conae- 


Special rule with re^d to Uud 


quBOoe of, 10. 


iwoversO, 222. 


Barrekhdsb— f^^^m 


In Madras, 222. 


Doe» Dot disqualify, SO. 4^^H 


Unequal distribatlon prohibited. 


BARTAED-See iLLEOlTUUOf— I^^H 


232. 


Marriage of daughter o£, 147- 4^^^| 


Lost but recovered, 237. 


Benajcee— ^^^H 


Equal distribution of, rule in all 


Purchase by member of joint tandly 


iohooli, 224, 2B1. 


doea not iiiuke property self- 


ASNUITY— 


acquired, 230. 


Zamiodar dannot cbarga aemindary 


BMARKa- 




Miuority lasts UntU sixteen years. 


Partition of, 281. 




Annulmknt— 


Order of BUccoasion of daugliters in. 


Kotorn of presentB on, of mniriac-e. 


163. 


aa 


Widow incceeda in default of boh, 


ApP*aeNT— See HeCRS, 1*6. 


&o., 181. 


Afbatibanbha, 1*6. 


Sapindas, 182. 


AHBrrBjurlon— 




Partition by, 208. 


Unequal diatributioD of anoestral 


Absha— 


property prohibite<i, 232. 


Form of marriage, 19. 


So of immoTable aoqnired pro- 


AaooBA— 


perty, 232. . ' 


. Form of marriaea appropriate for 


Benual— 


Vyayaa,19. 


Minority liMhi! until miteen years, 


Ashetb— 


eii. 


Make heir liable pro tanto, 62. 


DiHarent kinds of Stridhana in,112. 


Psyraent of ancoator'a debts where 


Eengal BuiiooL— Sea BiitmaANA, 


io, VO. 


13S— 


Creditor mly foiiow, 71. 


Order of deaeect in, 142. 


AsBlaNMEST^See Costba;;t, 29B. 


Sister's son loheritB, 142. 1 ^^^M 


AoamattAVibV— 




Of oommun fund, 228. 


.^^^H 





^^H 


. BkhoalSchooi,— eDnfi'iiNoI. 


Brokeb— See Cohtbactb, 305. ^^^H 


SiatorB' a»DB iahorit, 177. 


BSOTHEB— ^^^H 




Cannot ^ye a yotlnger one it «lop- ^^H 


doea nnt eenerally preTail, 179. 


' ' ^^H 


' Sapindaa, ISO, 






Bbothbbs— ^^^H 


BsligiouB order, 1S3. 


If futber be de»d, succeed, ITI. ^^H 




Title of, restE on funeral oblations, ^^^1 


titioD, 182. 


^^1 


Two periods of diTiBion, 219. 


Daughters db not inherit., 175. ^^^H 


Voiition of father and mrrther'B In- 


Orondsotia are not in the line of ^^H 


capacity muat co-BiUt, 216. 


175. ^^H 


' BOTbo^hal— 


goTu succeed in default of brotLera, ^^^M 


te abisoliito marriage, 21. 

fiETBOTHBD FeMULEB, 151. 

Birth— 


„ „ . .„, ^H 


BlthdBtb — See IhtbhriTabqi:, lid, ^^^M 


By Hindu co-proprietor with Eathar, 
145. 
' BiLta OF EicHANOB— See CoMTBicrs. 


^^1 


309. 


^^1 


Busi'— 




Di*LiuaJiGed from inheritance, 87- 


Canoe LLAnoH-See Adoption, fifl.' ^^^M 


BoMBAY SniiooL— See Stbidbana, 


Cmara— ^^^^^^M 


lis— 


Mortgages iu, ■[ ^^^^^^H 


SacceBflors to married woman's pro- 


Kanam, 297. ' ^^^^^^H 


perty or her ohildren, 126. 


^^^^^^H 


Argumenta against reciproool ri^ts 


CABAanB Law— ■ ^^^^^^^^1 


agunet hoq and daughters, 127. 


Aliya Santana, 185. ^^^^^^^H 


Amongat daughtara unmarried are 


DmaioQ of fauQy property, ISS: ^^H 


lirflfc,127. 


Capftal— ^^^I 


All property acqiiilsd by marriage 




daughter takes, 127. 


ditor upon, 7S, ^^^1 


A diatinctioQ when wives of differ. 


Cahtb or Clars-- ^^H 


eut clMsea, 127. 


Id cue of m»rr<^«^ 23. ^H 


Ab to oapadtj of widow to inherit 


Sudra may not marry in the game, ^^H 


in, ISf. 


^H 




Women cannot marry in Itiwer, ^^^^| 


163. 


^^B 




Illegitimacy not an abaolute dis- ^^^H 


Sapindaa, 183. 




BamonodacaB, 183. 


UarriiLge with daughter of bustard, ^^M 


Bundhua, 1S3. 


^H 


Spiritual preceptor, 183. 


Loss oE, 94. ^^M 


Pupil, 188. 






wife oeaaes, 24. ^^^H 


Three periude of partition in 


Castb-- ^H 


school, 211. 


^^H 


Bonos— See CosTBACTa, 309. 


CaSTR iKTITATlOtlB.- ^^^^H 


Bocks— 




Not partjble, 200. 


Cbbemohies — See OsBBQinaB— ^^^^H 


BttAHKi— 


Abaenee of, does aot m^e aA>p. ^^^^H 


Form of marriage, 19. 


tion invalid. Eg. ^^H 


Bkitib- 


Adoption id thia form valid .with- ^^H 


When dim before marriage, gitte to 


^H 




CnufTKaTr— See CnNiRACT, 807. ' ^^^H 


BBlDKOltOOU— 


^^^H 


Gifta to be reetorad to, when bride 




die H lefore marriage, ISO. 


guardian, '202. ^^H 




LbbOi^ of iniaw, 71. 
lui»Stj of 



The power of ncUMcer to chtx^ 

■iMwrtnl otMa ii limited, J-1. 
DAt intniiTad bfhcad of tmulj. 



by wife, *i:^ 73. 
Liabililj forn-ifc'» debti forneccs' 

Debt contractwJ by wife liviDg 

apart from buibaod, 73. 
Liaidlitf of fnmlj property, 74. 
Debit amtncted by brocber for 

■Dpport of family, 74. 
But in trade consent is Decenary, 

74. 
Duainutioti of shire on accooni of 

profuM expenditure, 75. 
If debt eiceeila mrptiio, 75. 
Separate acquiaitioiiB liable, 7S. 
Liability of widows' hein, TS. 
In octiooi Bgunst bein, three 

tbin^ to be coDBidered, 75. 

1. Itebt must be for good cop- 
■identioQ, 75, 76. 

3. Hurt be for ready money, 75. 

3, Debt mugl baio been reason- 
able, 75. 
Debts due fnr Ene or toll, 7e. 
Surety ship, 70. 
Nuptial debta, 7S. 
Borrowed for uaa of family, 77. 
Course of psyment on partition, 

77. 
Friendly gifts, 77. 
PerforaiaQoe of obsequies {srad- 

hM). 77. 
EnnnMs of initiation and nu- 

rSge,7r. 



self and bersoo^ Ml 
There b bo ilJaClia laai ta tkt dif- 



Half -bnttitn and »*ilill>«« widtnr. 



n. 

The ri^ti of ■ brother's widow 

haling' a win, HI. 
Bigbta of fathcn' wiTca on [«rti- 

tioD among broUien,83. 
How to be pronded fn-, 83. 
Want of diaatity, 83. 
Desertion of hiui»nd by hia ■ 

84. 
Implied agency, SI. 
Polygamy, 84- 
WidoVs right to recoTor a 



at 



Bl. 



labaod's pri^ier^ p 
deScieut, 84. 
Grandmother, 84. 
Stepmother, 8L 
SiateiB, 84. 
DaiigU«n,84. 
Illegitimate children, 85. 
See HaLaBiK Law, 18B. 
CHiBTEBS or JCSTICE— 

Keaerve the law of ioheritaaos m 

Bengal regulationa, Ifl. 
Uadnis reguUtioDB, i6. 
Bombay regiilstions, 13. 
Keserratiau by, of the lawa i^ M 
tract, 389. 

CHiSTITT — 

Only condition imposed oi 
right of iuheriUince, S3. 
"Coosequencea of want of, 160, 
ChabtiseueS T — 

Personal, o£ wife, 27. 
Child-beabino — 
ProTisiona aa to, with reference ti 



divij 



3. 216. 



The ruie with regard t 
being paat child-baaring i 
to any wife, 217. 



tlTDEX'. ^^H 


CaanmAss— 


CO-HEtRBHIP— ~ ^^H 


StatuB of native, 19*. 




Law raguiating the BUCceaBioii of, 


^^H 


191. 


COUMBBOE— ^^^H 


The estate nf Dative, of pure Hindu 


Sens not liable for debts originating ^^^H 


blood, 19i. 


^^H 




CoUB^BALtTY-^ ^^B 


m. o( 1802, 19*. 


Does net affect division, 277. ^^^1 


Effect of cnnveraiiinto Cbristianity 


Common Fund— ^^^H 


aa to auccesaifin, 19*. 


Augmeatation of, 228. ^^^H 


Righta of membere of Hindu fa- 


CouruLaoBE Division— See FAitn- ^^^H 


mil;, 191. 


^^^1 


Beveraiice of partnership, 194. 




Cbbibtnak Ansab, 81. 


Where caheiis, cause of oommon ^^^^^| 


CnBisTKAM Abtham, 81. 


property on divieiou, 194. ^^^M 


Cboses in AcTiUN— See Cobtraot, 


Sea Pahtition, 2110. ^^^H 


309. 


CONJUOAL RlGHta— ^^^H 


CHnDA-ViHANA— 


Withdrawal of, 27. ^^^1 


TonBure or aharing the head, 52. 


CONSEMT— ^^^H 


Removal of, 52. 


Of both parents to marriage, 20. ^^^^H 


ClBCCHHTAHTIAL EVIDENCK— 


Of wife to adoption, 84. ^^H 


Partition may be inferred from. 


Law of inheritance founded on, ^^^H 


280. 


^^H 


Civil Dratb— Sbo Death, ISB j Pab- 


C0N9IDERAT1OH— ^^^H 


nTION, 214. 


For debt must be good, 75, 7S. ^^H 


Clothkb, 4c, — 


CONSTBUCTION— ^^^H 


Are not partihlfl, 200. 


Rules for, of wills, 102, 103, 105. ^^H 


Co-RBiRa— Sea Pabtitioh. 


CONSDUMATIOK— ^^^H 


Partition amongst— See PAnnriON, 




209. 


^^H 


Distribution of BhareB batween 


CoNTRACOr— ^^^H 


S31. 


Heservad to the natives by charters ^^^H 


Diatribution hetween, 2S7. 


of justice, 16, 289. ^^H 


Ancient rule, 237. 


Law and ussiffis must rcfrulate ^^^^H 


Equal division, 238. 


matters of. 239. ^^M 


Not called upon to deduct their 


Menu cbasifiaa matters of legal ^^M 




proceedings nnder eighteen heads, ^^^H 


The division la made of the balance 




after deducting eipaoditure, 239. 


Intention ^d consent are eaeential ^^^| 




to any, ^H 


deduoted from hiui who indulges 


Subject-matter of must be legal, ^^^H 


in it, 237. 


^^H 


One of four graodsona having died. 


Contracta by wife, 392. ^^^H 


hia son is entitled to olaim par- 


Not necessary to ba in writinff, ^^^H 


tition from his unoUs, 241. 


^^H 


Consent of aliflnation of joint pro- 


Hindu jurists classify under four ^^H 


» perty, 244. 


heada, 292. ^^H 




Bailment, 292. ^^H 


own share before partition, 244. 


Classed by some Hindu writen ^^H 


Id Madras, may aliua his share. 


under four heads, by others ^^H 


241. 


under aU, 293. ^^H 


Aa to right to domand partition 


Where the baUment is for the ^^H 


auiopgat, 245. 


benefit of the bailor, 293. ^^H 




a. Of deposits, 294. ^^H 


oaners fcr a debt contracted for 


b. Mandates, 29£. ^^H 


the conoem, 270. 


c. Loans for use. 295. ^^H 


Fiu'chaae of joint stock property by 


d. Mutual trusts, pledges, and ^^H 


one from another no evidence 


hiring. 295. ^H 


of division, 278. 


Hypothecation, 296. ^^H 




^^^^^^^^^^^^^^^^^^1 



3:36 isD&x. ^^^H 


CoNia ict—eonlin ucd. 


Daiva— ^^^^M 




Form of m«ni>ge, IB. ^^^^^H 




Dahhei^ >^^H 


Waiver of right, 236, 


Who BhaU take wealth of deceud^^^H 


MoH^aKM JD Canani, 297. 


^^^M 


Kanim, 297. 


Datta-Homax- ^^^ 


Olti, 297. 




AHismoenf, 29S. 


or natural into that of adoptJTO 


Hiring, 28fl. 


family, B8- 




Dacgbteb— 


tioa, 800. 


Father muHt seleat husband for, 20. 


Intereit, 300. 


May Bolect one henelf if tather 


Compound intereat caanot be ood- 


neglect, 30. 


trMt«d tor, 301. 


Whether erandson of, included IB 


Suretie*, 302. 


Intimate ieaue, 3i 


PriDcipal must, in all casee, be 




Snit sued, 302. 


abUity, 79. 


Of purohaae, sale, or of excbaogB, 


LiTiug apart from father nithout 


303. 




Damages, 303. 


85. 


Martet overt, 303. 


Dadghikr— See Stbidbana— 


FoaBuwoQ, 304, 


Property inherited by, ai bor 


HeBdBBirjQ of puruha«e and aale, 305. 




Brokers, SOS. 


Auquired as her om, 123. 


Debt. aoa. 


In default of, issue Buooeed, 128, 


Peoflity, 300. 


Distribution amongut, and their 




aons, aecordiog to mothers, 128. 


Speuifio pcrtormiQCB, 307. 






123. 


Bonds, 300. 


On failure of, and their issue. 123. 


ChoBes in netion, 309. 


IlighU. of and their iiiaue Mofiflad 


PvomitBory notw, 309. 


to Bii kinds, 128. 




SucceMion bo Stridhaiu — Sea 


CoNVBBHioii TO Chbistiinity— Sce 


MiiHiLA ScaooL, 130-133. 


Cbsjbtians, 191. 


Who sueceed on failure ot, in Hfth- 


Co-PABCFSiwa, 136. 


ilftsohoel>131. 


Ci>-PBQraiiwoBS, 13S. 


Takes nothing na of right dwing 


SonB are with their fathera in «n- 


her fathar'a life, 24fi, 34B. 


ceatraJ prupertj, IBfi. 


The widow's right to aucoeed irre- 


COBPOHHil^ 


spective of, 1 52. 




The widow takes before, 153. 


CoitEODY— 


Daughters Bucceed where there is 


Meaning rf, 234, 26S. 


neither eon nor widow, Ittl, 162. 


CtMtaARBB— 


Order of aueoession of, in the dif- 


Right of widow of, in joiat feinilj 


ferent schools, 183. 






Cbkditue— 


caae7l64. 


May foUow a«setB, 71. 


'Whether interest of, in estate of 


Cxaoi. 106. 


deceaaed father, ia of the same 




nature as iiat of widow, 167. 


D. 


Where of several, who aucceeded as 




mudeli dies, leaiing siais ud 


DAKiOM— SBeCoJtJttACT.SOa; Liqdi- 


Bisters, 167. 


DATBD'Daiuan, 30e. 


Where one of several who had as 


Dancing -GiBLS— 




May adopt females, 45, 


leaving sons, aisters, and dsterB' 


Suceeasora at, 134. 


Bona, 167. 


Prostitution, itB gaina rBOogniKtd, 


On failure of inue, estate reverts, 


184, 


to father's issue, 163. 



Iq sn ttnaivlded family, the daugh. 

tor of a former wife caacot sepa- 
rate and take tier fathar'it abare, 

17i. 
Of a, former wife caanot take her 

father's ahaFa, 280. 
Shares oa marriage at partition, 

167. 
Cannot claim a aliara on division, 

205. 
When property deacenda, thsy may 

divide equnlly, 205. 
Bight of, accrues on failure of mole 

issue of divided brother. 206. 
Division amongst, doei not alter 

the law of descent, 205. 
Daughter's Son— See ADfPTros — 
May be adopted by Sndras, 48, 49. 
In Madras, 4S. 
lu And bra, 49. 
In Bengal, 49. 
In UithilEi, 49. 
Vysja may adopt, 49. 
Inherit in default of daugbtera 

in Bengal and Bonaros sdiools, 

165. 
Id Mithila eohogi, 166. 
Where eons of more than one 

daughter, they take per capita, 

not OH sans do, per tHn>€t, 1G6. 
Succession in desoendrng stops 

with, 167. 
Where succession deroivea on, 176. 
Must be understood according to 
roiimity of funeral offering, 



176. 



1, 124. 



DAUCiHTEaa' Di 

Id the line of the daughters' mnl* 
issue, descent stops- with theii 
sons — it dues not extend to 
female issue, 1S6. 
Inherit in default of daughters' 
sons, 167. 
DAV(lHTBB-ni-U.W— 



Does 

175. 



mother-in-law. 



Opens up the iEdieritance, 13S. 

nBtutal, 139. 

PreBumption of, 138, 

Civil, 139. 

When presumed from absence, 143. 
Debt— See Contra ct, 306. 
Debts— Wife ageut for huabind in 

Liiibility of heir for — 8ob Miwcr- 
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DESlB—continned. 

If manager onntraot, not within 
scope of authority, hia own un- 
divided share is liable, 63. 

Payment of — See tlliKtiBa oh 
PBon!iiTV,.6e. 

Order of payment, 70. 

Prioriliy among ulasses, 70. 
Where creditor has taken pledge 

for, 70. 
Son not liable for, during father's 

lifetime, 7l. 
Incurred for domestic use by wife? 

Ac, 73. 
Alienation for payment of a debt of 

an undivided Hindu by widovf, 

93. 
After payment of, who receive mo- 
ther's property, 131. 
Payment of, previous to division, 

196. 
With consent of oreditora, 186. 
Postponement with eonsent of, 190. 
Mode of providing for payment,198. 
Contracted after divisiuD, 196. 
Initiation of younger hiotheia and 

sisters, 197. 
Marriage of daughters, 197. 
Managing co-heir can bind paroen- 

ers for, contracted for the oou- 



DeQBAOATION— SeopABTJTiON, 214 — 

Vice and disease, which exclude 

from partition, nmstbeanchasto 

produce degradation from oaate, 

217. 

DEPOaiia — See Co^iiucts, 2B4 -a 

Descendastb — 

Who included in, 106. " 

As far as the fourth, 251. 
Desgeht — 

Line of, 136. 

Division amongst brothers create a 
now line of, 205. 

But not amongst daughters, S05. 
DiHKairioK — 

Of husband by wife, 84. 

Polygamy is no ground for, Bi. 
Devise— See Will. 
Devolutioh — 

Of property, 137- 

Two modes of, 137. 
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DiBEiBB — 

Nature of disqualifjing, S9. 
Wbicb excludes from partition, 217. 
Disability — 

Feraona UDder — Ses CHAnaBa oh 

Inhehitahck, 78. 
Daughters of persoDS Ubouring 
nnder, 79. 
Dispoamos or Profebtt — 
Three modes of, 191. 
1. Partition, 181. 
S. Alienation a ^ft, 191. 
3. Brwill, IBl. 

DlBFKOPOBTIOHATB ElMOTKEST, 238. 
DiBTBIBUTlOM — 

Record of evidence of partition, 

Of aharea— See PiRTiriON, 231. 

1. Between father and aoas, 231. 

3. Between co-heira, 231. 
Of Bnceatml property equal in all 

Hcboola, 231, 232. 
In Benarea, unequal, of ancsBtriLl 

property prohibitfid, 232. 
So of immovable aelf-iuiquired 

property, 232. 
In Eastern India, 232. 
In Beugal, 232. 
Factum mlel, 232. 
Opiniona ot old authorities, 231. 
Father entitled to two Bbarea of 

anoaBtral propert]', 234. 
Father and qnlj bod, 235. 
Of self-acquired property, 233. 
Fraperty acquired by UM of palii- 

mony, 236. 
Of Bliares between co-heirs, 237. 
Equal division between co-heirs, 

S3S. 
According to roothera, 2i2. 



DiBQDALincATiOK, kc. — nmetniM 
Special fuIbb for their n' 

daughters, 33. 
Religious orders, S9. 
Enemy to his father, 89, 



Woe 



[1,90. 



Barrenness, 90. 
Defect removed, SO. 
niegit;maoy,91. 

Son of a woman muried in irrf^- 
lor order, 91. 

a of a higher oUn, 



91. 



J, 92. 



DlBqDAUFICATIO MS — 

Age, impairment of mind, and 
bodily disease, are not causes of 
partition, but of appointment of 
Boti aa manager, 217. 

DiSSIPATlOH — 

As cause of disinheritance, 89. 

Of the family estate by gaming, 86, 

DlSlRBSH — 

Stridhana may be tised in, if k 



Division — See Paktition. 
DiTOSCB — See MahhiagK, 37. 
DmSHTABDNDHACA — See COSTBiCTS, 



DWTAMBHYAYANi, 



Mental and corporeal defects, 86. 
Who are disqualified, £6. 

Outcaate, 3B, B7, 63. 

Lame, 87. 

Uadman, 87. 

Idiot, 87. 

Blind, 87. 

Afflicted with incurable diaeue, 
87. 
Defect must have preceded parti- 

The quabfied aonsof a disinherited 
man may inherit with oeii 
■xceptione, SS. 



fatben . 
Besult oE authorities, SO. 
EtTeots of, 58. 
Inherits estate, and performs eze- 

quial rights of both fathers, 68. 
In relation of bis issue, is ez- 

clnsively confined to hisadoptiTe 

father's family, 58. 
Where eon is bom after adoptjo n 

in this forn " ^ 



Eldest Sou — 
EvidencB^ot deaoent CFf zemindar's 
eatats to, U9. 
EWAM VlLLAOKS — 

Dirision of, 256. 
ENijnUBBAifCEB — Sea Chahoes on 

Pkopbbti, 69. 
Enoowmkbt — 

Idods endowed for teligioua pur- 



To hU father debaiTod from inhe- 
ritaniK, S9. 

ENnLiaHMKN — ■ 

Status and right of Boob of, b; a 
Brahmin woman living in adul- 
tery, 147. 
Equauty op Shareb— 

a requiring partition no ex- 



oeptioi 



3, 241, 



Among Bona d£ different brothers, ia 
according to their fathers, 241. 

EaoHEATEo Pbopbbtt— 

Subject to truats and cbargei, 78. 
Estate Tail— 
I Nature of estate of widow Bucoeed- 

ing to principality of huaband, 
168. 

EUCTTTORT — 

DeTiae by way of, 103. 

ElPBHDITCRB — 

Diminution of share on account of 
profuae, 7C. 

If debt eicecdB surplus, 75. 

Separate aoqniaitions liaWe, 75. 

The law takes no account of greater 
or less, 238. 

Co-beira are not called upon to de- 
duct their legitimate, 238. 

Division ia mads of the balance 
after deducting, 23B. 

Extravagant, maybe deducted from 
him who indulges in it, 239. 

When incidental to acquisition, and 
not made for express purpose of 
gain, the, docs not give the gain 
n partible character, 264. 
EvniENCK — 

Of adoption, S2. 

Of fciuanien at to partition, 27fl. 
ExiLQUiAt. Rites— Sea OssE^Oies. 



Fadtou Valkt — 

With regard ta unequal diatribu- 
tion of property, 232. 
Family pBOPEltTY — 

Alienation of, 270. 
FiMiLT Relahos — See Ihtboduc- 
TOHi Reuares, p. 16, 

Anceatral property, Hindu law of 
inheritance hinges on, 17. 
Fatdeh — 

lluiiud to select husband for daugh- 
ter, 20. 

May adopt whom he will, S3. 

Whether, having given awayan Only 
son, may adopt another, 33, 

May give son in adoption, 46. 

Property ascends, 169. 

Where had other wives, 171. 

If dead brother auooeeda, 171. 

Must reserve two shares of telf- 
Boquired property for himself 
when bis wife is not past child- 
bearing, 199. 

Interest of, in wealth acquired by 

Resumption of share by, 237. 
Father akd Sos— 

Distribution of shares between, 
231. 
Fatheb ash ohlt Son— 

Shares between, on partition, 233. 

Doctrine of Mitacshara aa to equal 
partition between, 236. 

And the right of the latter to ao- 
quire partition, 236. 

As to self-acquired property, 339. 
Females— 

Period of marriage of,^0. 

Guardianship of— ^ee MiNoarrr, 61 . 

Always in a state of tutelage, 62. 

Cannot perform ubsequies, 137. 

In Malabar and Canara, suoceed, 

isr. 

Inherit in divided families, ISO. 
Heira differ according to tonu of 

marriage, 151. 
Woman's fee, 151. 
Betrothed, 151. 
Widow, 151. 
A daughter, 151. 
Management by, in Malabar, 169. 
FeUALE SLAVli — 

Right nf a son by, 147. 
Ft. Fa.— 

Validity of sale of share of undi- 
vided funily property under, 99. 



FlBALITY— 

Of divinion, 193 

Efiecta aubsequnDtlj diseoTcred, 

]»S. 
ConMDt to ro-dirtribuWon where 

originEj diviaion onequa], 193. 

Sons not liable Sot debt contiacted 
for, 76. 
Food — 

Tatipg o£, BBparataly prepared, is 
not evidence of diTiaion, 273, 27B. 
Food aho HABitAtioB — 
Living apart as to, is not such !i 
B^wration as to dlBqualify from 
iniierituiae, 274. 
FoREias CoDHTar — 
What eoDHtitutes, 251. 

Fhiekdly Gifts — 

Liability of hair od promiae of an- 
coator, to take efl'ect after bin 
dBBth,77. 
Fraud— 
Where iDBqualit; iu diTiaion caused 

by, 1B4. 
By oheatJDg in weights and mea- 
Hures, 3(15. 



Diviribility o^ 284. 

By learning, 2fl4. 

By valour, 398. 

Acquirer gets double share, 334. 
Oandhakva — 

Form of CBarriaga, . 
QEMEBiTIOJI TO GBITKRATIOH — 

Oouetruction of, 08, 105. 
Gift— 

Inter riroi, fl3. 

Binding M againat fdienee, 93. 
OiFT ScflaEuUEMT— See Sthidhaka, 
110. 

In Bengal school, 1]2. 

To be restored to bridEgroom when 
bride dies beforo marriage, 130. 

By maternal kindred belonging to 
brothers uf decoaeed damaet, ISO. 

By father, impartiality of, 225. 

By ad'eotionate kindred, S2G. 

By a friend, divUibility of, 265. 

Nuptial, 265. 

Moat bo made to the donee, 36.'!. 

Evid«nea of partiUoa, 27C. 



Adopted con belDogi to, of hut 

adoptive father, 68. 
Datta-Uou um cuuTerlBsdopted sone 
from natural family iutu that of 
adoption, 58. 
Gbakii-dauobteei — See Siridhaha, 

RANDMOTHER — 

Entitled to maintenance, H*. 

Bight to share, 248. 
Orabdsomb — 

Bighte of, olaiming by repramta- 
tiun, 251. 
Gb and-Ne phhws — 

Take in the eame order and in the 

Qbandbon — 
By daughter, whether included in 

Degree of eflicaoy attributable to, 
144. 

GnAHDIAHH — See MiNOH, PiBTlTIOM, 

Father legal of children, 6( 



AssatB moke liablejiro Mnto, 63, 
Orouade of Uability uf, discussed, 

63. 
Of a wcanan on failure of Ii 

band and parents, 129. ' 
Heritage— 

Meaning of, 137. 



When 



r, 148. 



an's property differ accord- 
ing to fonn of marruige, 151. 
Biatera not in the order o^ 171. 
Siatera" sons, 177. 
Siatera' daughters, 178. 
Heir— Soe Sons — 
liiharent right of each to obtain 
partition, 193. 
Hindus— 
Are a patriarchal people, 135. 

HOESK — 

Built oh joint land, partition o^ 
228. 

HoDSE OB Field — 
Serrate poBusaion of, evidence of 
partitioti, 279. 



IKDtX. ^1 ^^^1 


Husdand— Saa ffiiamAHE— 


iLt.KniTiUATF: CmmRSS-^tmtiiaied. ^^^H 


Who bound to Bfllwt, fur daagliter, 


Kiyhts tfovemad by Hiodu hiw, ^^^H 


20. 


^^H 


Not enljtled to damages from 


Joint family, 203. ^^^H 


adulterer, 22. 


Yet partnership differs from joint ^^^H 


Wife agent of in oontractlng debte, 


mniiu family, doSnod by Hindu ^^^H 


38. 


^^^H 


Oraamenta worn with coDseni of, 


On death of each, his lineal heira ^^H 


118. 


en titled to enter iutu partnerahip, ^^^H 


Wliare husband sball pay principal 


^^H 


of woman's prapeitj, 120. 


Do not inherit even movable ^^H 


Property ol wife Bhitil go to, on 


wealth, 204. ^^H 


failuTo of iBBue, nh«n, 132. 


Of Sudraa, 204. ^^H 


Kight to wife's property depends 


MwDtenanoe, 204. ^^H 


on her title. 111. 


Sons of a man by a woman of ii ^^^H 


May tike property o( wife in dis- 


higher claaa, 204. ^^H 


tress, lU. 


Take full sbarea, failing eons. ^^H 


Ornaments worn by wife during 


daughters, &r., 205. ^^^H 


life of, not her property while 


Failing a son, daughter's son takes ^^^H 


allTe, 114. 


equal sharea on partition, 205, ^^^^H 


Does not possesa absolute property 


iLLKaiTiuATE Son— ^^^^H 


in immovables giyen to wi£e by. 


Cumotbeojiopted, 60. ^^H 


lltl. 


Of aShetriyabySudrawomon, 147. ^^H 


Where may be oompalled to rs- 




■ rtoreit, U7. 




Succeeda nife wbo (Hes without 


luuoVABLE pBDFiiBXl— See Pabti- ^^^H 


issue, 161. 


^^H 


Hti'DTBHOAIIOM —Sob. CoMTaAOra, 


Given to wife by her husbaml, she ^^H 


3y5. 


' eatmot, aUenate, 114, 116. ^^^1 


HiBiHtK-See CoHTKACTE, 296, 2911. 


Does not possess abaoluta property ^^^H 




^^H 


I. 


Hon woman ahaU enjoy, 11!). ^^H 


Idiot— 


Property protected during life of ^^^^H 


How may aue, 64. 

Diaquttlified from inbariliancB, 87. 


hunband, 119. ^^H 


Cannot be disposed of by widow at ^^H 




pleasure, IIB. ^^H 


HIAOE, 26. 


Nor inherited from her sod, 120. ^^^H 


Illegal Adoptioit- 


luvotEfc— ^^^H 


Whether curable, 52. 




iLLEurriMALir— 






Division of, does not oonatltute ^^^H 


for cante marriage with daughter 


division of hmily, 278. ^^H 


of bastud, S8. 


I.NCURASLE Dl:iEABE— ^^^H 


iLLEamUATB Chjldbbm— 


One alEieted with, incapable of ^^^H 


Of Sudraa inherit, HB, »l. 


inheriting, S7. ^^H 


All others entitled to maintenance. 




■85. 


Widow Grat married succeeds tn, ^^^H 


Amongst Sudraa, get smaller share 


^^H 


tJian others, 91. 


Inkqualitv— ^^^H 


Do not inherit unleu among 


Where, in division caused by ' ^^^^H 


Sudrua, U6. 


fraud, ^^H 


Entitled to maintenance, 146. 


InnciBLIi— See Wirt^ ^^^M 


Wlioro they would inherit on death 


Cunwquencea of, 160. ^^^H 


of father, they wiU share on 


Cause of aeverance oi maniage tie, ^^^H 




22. ^^^H 


Otharwiaa are entitled to mainte- 


Wife entitled to etacflllg mainteu- ^^^H 


□anoe, 203. 


an<»,22. ^^H 




Not even that when dbe boa liveil ^^^1 


21)3. 


in adultery during her husband's ^^^^1 
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lunDSLUT—contiaiud. 

liEetdme, and in uncIuBtity after 
bis death, 22. 

Ikbebita>cb — 
Hindu Uv of, hinges on family 

rel&Uon, 17. 
CrMtion of right of, 66. 
Ab»ence for twelve years, 67. 
Of woman's property — See Stbid- 

BAHA, 110. 
When once her property liaa de- 
volved, it fullawB the ordinary 

Owier of ai to Stridhaoa varies, 121. 

Salculyai!, 122. 

Accoiding to Benarea and MithiU 

Bchoole, 122. 
If married, Knd the property was 

not given at time uf nuptinlK, 

123, 
Madras and Benarea echools, 123. 
By a daughter as her mother'a 

Btridhnn, 123. 
Property acquired as her own, 123. 
Who may ioiiarit atridhana in 

Mitbila Bcbool, 132. 
Femalea Buccead to, in Malabar and 

Canan, 137. 
In Benarea and Hithila, onli/ when 

the family is divided, 137. 
Introductory remarks, 131. 
The law of inheritance complicated. 



oonaent rather tha 



1S4. 

Founded o 



Difficult to reduoB rulea to general 

principles, 135. 
Comparison between English ajid 

Hindu law favourable to latter, 

135. 
Hinduaare a patriarchal people,lS5. 
Co- proprietors, 135. 
Co-parcen«ry, 136. 



137. 

Two modea of devolution of pro- 
perty, 137. 

Meaning of heritage, 137. 

■«'eBlth not re-unitfid, 137. 

Bight of the natural family to in- 
herit property acquired by adop- 
tion, 138. 

When an adopted son dies without 



ISH EBIT A SCB Wn tlaUtd. 

Death opens up the, ]3B. 
Natural death, 139. 
Presumption of death, 139. 



aonodac 



, HO. 



B, 140. 

Limit of Sapindag, 140. 

The Sapindas extend to tl 

descent, 140. 
Limit of Samonodseas, 140. 
Buodhua, Ul. 
Enumerstion of heirs in Hadraa 

school, 141. 



Male! 



142, 



n default of, 142. 
Adopted eon, 142. 
Law applicable to both alike, 142. 
Issue includes sons, gnrndflona, and 

great-gran danns, 143. 
Great-great-granilsonB, 143. 
When death presumed from ab- 
sence, 1*3. 
Performance of obsequial ritea, 148. 
Eeysbone to tbe law of, 143. 
The grandson, m. 
Benefit to the soul of the ancestor 

is not the only principle, 144. 
The mere act of Boleruaisiiig exe- 

quiol rites gives no title to, 144. 
By birth Hindu co-proprietor vith 

bia father, U5. 
In Bengal, 146. 
In Benares, 145, 
Heirs presumptive and apparent, 

Wi. 
Several wives, 146. 
Sons bom after partition, 146. 
Illegitimate children, 14fl. 
The status and rights of the bods 

of an Englishman by a Brshmin 

woinan living apart from her 

husband, 147. 
Marriiige with baatard's daughter, 

147. 



Itebuttability of presumption of 
legitimacy where opportunity 
for sexual intercourse, 147. 

Right of a son by a female slave 
147. 

Illegitimate son of a Shatriyo by a 
8udrawomwj,.U7. 

Kntitled to maintenance, 147. 



^^^1 


I NHKKrr ANOK— conliii ml . 




Minor, 148. 


Daughters, 161. ^^^^1 


UndiYided family, 148. 


Daughter's right after deftth of ^^^H 


Prinii)gBniturB, U8. 


sonlesa widow, 163. ^^^H 


Public sad private property of s. 


Their order of, 163. ^^^H 


r.j=li,148. - 


In Bengal, 163. ^^^H 


EvidenDe of desceut of Kemindar's 


In Benares, 163. ^^^H 


estate ti> an eldest boh, 140. 


In Bombay, 163. ^^^| 


Self-acquired property, 1*9. 


In Mithila, 164. < ^^^H 


Kule of order of euoeeasion eitands 


Applicablein every possible C^e, ^^^^H 


to aU tribes, 150. 


^^^^H 


Of femalea, ISO. 


Self-acquired property, 16fi. . ^^^^| 


Heire diifer according to form of 




marriage, 161. 


Mithiia sohool. 166. ^^^^1 


WomeOB f ee, 151, 


Orderof, ^^^H 




Daughter' grand-daughters, 163. ^^^^H 


Widow, 151. 




A daughter, 153. 


In descending, line stops with ^^^^| 


Self-acquired property, 152. 


danghter'B son, 167. ^^^^1 


The rigbt of widoB- with a power 


Daughter's daughter, 167, ^^^H 


to adopt, wbioh has never been 


Where one of several daughters, ^^^^^| 


exercised by her. 154. 


who euceeeded as maiden, dioa ^^^^^| 


The widow of a. bod caunot claim 


leaving suns and sieterB, 167. ^^^^| 


through her hoflband, if be 


Where one of several daughters ^^^^M 


hoB died during the lifetime of 


who had, an married women, ^^^^| 


Ma father, 154. 


aucceeded, diea, leaving nonB, ^^^^H 


"ff hethBr a widow is entitled to, 


Bisters, and sistera' sons, 167. ^^^^1 




On failure of daughters' iBaue, ^^^H 


Several wives, 155. 


estate reverts to father's heirs, ^^^^^| 


Indivisible and self-acquired pro- 


^^^1 


perty, 155. 


Parents, 169. ^^^1 


Orolmdfl of the wite'B right of. 


Property ascenda, 1 Q3. ^^^H 


156. 


Mother, 169. ^^^| 


Widow's rlgbt to succeed to her 


Father, 169. ^^^1 


husband's ancestral property. 


Mother reatrieted in alienation, ^^H 


158. 


^^^1 


Widow's right of, to self-acquired 


Where the father had other ^^^1 


property of ber husband, who 


^^^H 


was a member of a uiiited 


Brothers divided, 171. ^^^B 


family, 168. 


Sisters nobinoluded, 171. ^^^B 




Urder of, amongst brothers, 171. ^^^^^| 


perty, 167. 


"ntle rests on funeral beneStU, ^^^1 


Nature of widow's tenure, 157. 


172. ^^H 


In nature of an estate tail, U8. 


Re-imitcd brothers, 173. ^^^1 


Widow's right to acoumulations 


Brothers' eons or nephews, 171. ^^^M 


Of joint estate, 1S8. 


The Bonless widow of an uudi- ^^^^1 


Widow's power over ber Lua- 


Tided brother cannot separate ^^^^1 


band's property, 169. 


and take a son's share, nor uan ^^^H 


Widow's right in undivided 


the daughter of a former wife ^^^^1 


estate, 160. 


take a father's share, 174. ^^^^H 


Host be chnate, 160. 


Brothers' graudaoua, 17S. ^^^^| 




Nephews' sons and grand- ^^^^1 


IBO. 


nephews, ^^H 


Wife's special property. 166. 


Brothers' daughters, 176. ^^^B 


Where wife diea without isBue, 


Daughter-in-law, 176. ^^^M 


the husband surviving, 161. 


In united family, 176. ^^^^| 


Son-in-law, 161. 


Widow, ^^^H 


Where wife leaves isaue, 191. 




On rcrowriage, 161. 


SUter. 177. ^^^H 



nniEx. ^^^H 


IVHBRITANC B—COHtin K til. 


Inhkritanub— emd'ntifl/. ^^^* 


Bombay, 177. 


Order of, of one dying after TBTniSrm 


Suiter's WJD, 177. 


is an esception to that of obrtruc- 


NieoBB, or aiBtera' daughter*, 178. 


ed heritage, 286. 


After Biatera'8<iDB,]VS. 




Remote kindred, 179. 


Expenses of, charges on estate, 77. 


Sflkiiljas. 179. 


Of yonrger hrothera and lirtors. 


SpMtual preceptor, 181. 


debts incurred for, 197. 


Benares, 181. 






Mere, to adopt is ineufGcient, $$, ^^— 






MifliUa, 183. 


Necessary to contract, 3B0. ^^^H 




Intbrbst— See Cdhtbaot, 300. ^^^^H 


Pupi!, 183. . 


Com;>oitnil, 301. ^^^^H 


Southern Indift— Eiligious orderi?, 




183. 




Daoouig.girl, 184, 


either fiimily, SS. 1 




iHTillD AjJOPTIOB, 55, 1 






Laodc enduwed for religious pur- 




pOTOB, 184. 


Of the aaored thread, 52. 1 


What law gnvena pirtf«a who 


iKviTATiraia— Sea Caste IsvirilioNa, ■ 


migTRte from one district to an- 


PAftTiTjOS, 280. m 


other where a different school af 


lesDB— ' . ^^^^M 


Uw rrevailB, 164. 


Who iuoluded in, Si, 143^ < .^^^^1 


Canareae law, 185. 


.,;i ^^H 


Aliya Santana, J8S. 


■'"^^^^B 


Diviaion o( (amUy property, 185. 




Malabar, 186, 


Suramin^ up of evidenoe of parti- 




tion, 282. 






yam, 187. 


'Diviidonof, 25.1. 


United families, 187. 




SucoGMion ne Kuranayen, 187. 


Drviainn of, 200. 


No right to partition, 187. 


JoiKT— See PnoPERTi, tiS. 


The principle of partition, 187. 


JolMT Family- 


Alienatiiin, 187. 


Right of widow of eo-aharer iu 


Propertv asaienod for Nayar 




femalia, 188. 


Presumplioo that all the property 


Judgment ftgamst Kflrfttrnven, 


ia joint, 182. 


188. 


May not b* joint in all rBspscta, 


Charges on property, 188. 


182. 


Self-aGtinired property, 188. 


Each member can only cWm his 


Widowhm-r, 189. 


Own share, 182. 




JOIHT FdHBS— 


MuDtecasce, ]8». 


How actiuiBltionB made with ore 


Aocount from KaranaTen, 189. 


distributable, 9&». 


Suceessiim to management, 1S9. 


Joint EawTB— 


AnMjdrayen'arighttomainttnanne, 
189. 




Joist Lano— 


ofany relative, J81. 


House Uiilt on, 238. 


Hindu writers treat partition un- 


JUINT MaISAGEMEBT— 


der, 195. 


0£ the propertj.. U evidence of 


Bonn on, aa well as iiartltion, shme 


union, 280. 




Joint-Stook Pbopertt— 


LiriDg apart as to food and habi- 




tation is not Guch M to diutualif; 


othera, no eridesoe of dErision. 


from. 275. ^ 


-■ 



INDEX 335 ^^H 


Joint Tenants, 138. 


LaiiTAiiONn—coiitiiiue'l. ^^^H 


JCTHB BEPBESKHTinONlB— 


Sutta to set aeida aaloa under ^^^^| 


Som gn pBTtition, as nellas iollerit- 


deoreea or aireaxa ot Qorem- ^^^^| 


ance, share, lOB. 


meut revenue, 312. ^^^| 




Suits to eet oeide attachments, ^^^H 


K. 


ftc., by revenue autharitjea ^^^H 




for arrears o£ Government re- ^^^^| 


Kanam— See Contkact, 297. 


venue, S12. ^^^1 


Kabanavbn— 


Suits to act aaida summatr de- ^^^^| 


Succeaaion as, 187. 


oieiuna, 312. ^^H 




Of three yearg_ ^^H 


Law, 188. 


Suite to ooateat aertoui atvards, ^^^H 


< Acoount from, 1S9. 


^^H 




Suits to recover property com- ^^^^| 


KiKSMBS— 


prised in an order made under ^^^^H 


Eridenoe of, aa to diviaion, 279. 


clause 2, eeu. 1, Act x.vi. of ^^^H 


ElUTRtUA— 


1S38, or Act iv. of 1310, ^^H 


Form of adoption. 57. 


^H 




BuitBfDrgood8anldbyrBtail,313. ' ^^H 
Suits for rents of buildings or ^^H 


PrevalBDt in Mitlula, 59. 


KOBNAIC— 


lands, &e., 313. ^^H 




SuiU for inonay laut or intoreat, ^^^H 


of. 361. 


^^M 




Or fur breach of contract where ^^^^1 




no nritUn contnwt eiiats, 313. ^^^^1 


L. 


Suita for the mme where there ^^^H 




ia a written contract, wh^eh ^^^^H 




has not beeu regiBtered within ^^^H 
aix months, 31g: ^^H 


Wealth acquired by, 225. 


LiME— 


Of twelve yeara^ ^^H 


Who ifl, 87. 


Suits for Bpeouilty debts and ^^^H 




legades, 313. ^^M 


Lamb^ 


Suits for immovable property, ^^^1 


Partition of, where granted to 


313. ■ 


raaiotain rank, 261, 


fluita for shares in joint family V 


LSARHINa 


propertv and for icaintenaQi;e, m 




•is" , 1 


DivisibUity of gaina of, 26i. 


Suits by proprietor of lauds to ^^^H 


Leoitihaot— 




Rebuttability of praaumption of, 


cent-frvu land, 311. ^^^M 




Froviao.if the hrnd has beeabeld ^^H 




rent-free from tbe time of the ^^^H 


LBOITIMiTK IbBUB— 


permanent settlement, 314, ^^^H 


Who included in, 33. 


Of thirty and sixty yeai^, 31 i. ^^^M 


LntlTATION— 


Suits agaiuat depoaitariea, pnwn- ^^^^| 


When period of to be reokoned 


ees, or mottgegees, 3U. ^^^M 


from, in a suit to aet adde an 


Of six years- ^^H 


adoption, G3. 


Applioablo to all suits not ape- ^^^M 


When beginn to run in ft Bult 


cially provided f»r, 31 J. ^^H 


Bgainet adopted son, miing tor 


Trustaea, Buits against, and their ^^^H 






Limit AT losa— 


trust, 31*. ^^^ 


Law of, 311. 


Proviso, 311. m 


Preamble, 311. 


Pactieukr acta, shorter perioJa of, ■ 


Of Buit, 311. 


if prescribed by particular acta, 1 


Of one year, 313. 


314. ■ 


Pre-emption iuitB, 312. 


Revival of right to sue by admia- ^^^H 


Su its for damagea, «u uimar; mita. 


aion in writing, 314. ^^^H 


312, 


Proviso, 314. ^^H 



ft 



LijriTATtosa— eon fin iwi. 

Coraputatjon of period uf , 

to recaver property purchaaed 
from depoBitarJM, p&nnees, or 
mortgagees, 315. 

Of period of, in suita in Supreme 
Courts bj morlgagee to reroTer 
imm arable property mortgaged. 



315. 

Of period of Buits, i 
encumbrancet, o: 
in estates eotd 
Gover. 



for 



s, 315. 



Of period of, in suits between 
merehanta for baUncea of bc- 
connte current, 315. 
Of period of, in case of concealed 

fraud, 315. 
Of periiHl of, in mita wbere the 
CKDBe of actios is founded on 

fraud, 31 S. 
Of period of, in case of legal dis- 

abmty, 315. 
What persoDB to be deemed to be 

under [egal disability, 31S. 
Uf period of, in case of absence of 

defendant, 316. 
Of period of, in case of suit prose- 

CQted bonll fidt, but in wrong 

DOurt, 316. 
Perauns diapoaseesed of immor- 

able propertj otherwise than by 

due course of law, may recover 

possession notwithstanding any 

title Ibat may be set up, 316. 
Suite for dispossession to be 

brought witliui aix months, 316. 
SoitB to establish title not to be 

ofiected, 316. 
Acta not to interfere with equitable 

jurisdiction of Supreme Courts, 

316. 
Act not to eitenil to public pru- 

perly far reooYcry of public 

claims, 31 S. 
Act not to apply'to suits dow 

pending, or euita inalitiil^d 

within two yeaia, 317. 
Suits afterwards (instituted to be 

governed by this Act, 317. 
Froeeedinga for enforcing pay- 
ments, *o., of Supreme Courts, to 

be taken within twelve years, 31 7. 
Proviso aa to judgmenta now in 

force, SI 7. 
Time for enforcing eiecnUon of 

judgment, &c., of > civil court 

not established by royal ohkrter, 

317. 



Li MI TATI0S3 — cmtliaiud. 

Preceding section not to apply t4 
judgment, Ac. in force at the 
time of the passing of the Act, 
317. 

Time for execution uf a Bmnmsry 
( . award of civil court or revenue 
authority, 317. 

Preceding section not to apply to 
Bummury awariLi in force at tbe 
paaung of this-Act. 317. 

Operation of Act. 318. 

Trial of pending auila, ix., in any 

non-regulation province or place 

to which the Act ia extended, 

31g. 

LiqumnTED DAiii.ai3— See Coir- 

TBACT, 306. 

LrvCTo Afart — 
As tu food and habitation, is not 
such a separation as to diaquali^ 
from inheritance, 271. 
LoABs roB UaK — See CoRTKActs, 

2»S. 300. 
Lost Pbopkbti — - 

Acquired by sole ezeltiona — See 
PABTiTioa, 237- 
Loss OF Cabtb^ 

On, intercourse between husband 

and wife ceases, ii. 
If by anoless female, 24. 
If she have a sou, 24. 

Partition bj, 208. 

LCHATIO — 

Cannot adopt, 46. 
Uabuan — 

Disqualified from inheritance 87. 
Uadras— 
Male member can compel diviaioo, 

192. 
RegiiUtiona IT of IS02, 194, 

III. of 1802, 194. 
Order of inheritance in scbnol, 141. 
Four periods of divieioa, 212. 
Sons may demand parUtion and 
take per airjin, 232. 
Maiden — 

Succeaaion to peculiar property of 

—See STniDHA.Vii. 

Order of descent, ] 25. 

MilSTKKASCE— See Vi'iys — 

In case of adultery, wife entitled 

to starving, 22. 
Not even that where she has lived 

in adultery during husband's life, 

and in unchaatity after bit death, 

22. 



w^^^l 


^^^^V 
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Mala b ah— wniiniMd. 




I£ female incur lose of auite, and 


Self.acqnired property, 188. 




Bhe hBTfl a aon, he is bound to 


Widowhood, 189, 




aiipport her, 24. 






Whera idoi.tion invalid, 55. 






A BOD can olaiui of his father until 


Account from Karannven, 189, 




put into poBaesdioD (if tuieoEtraJ 






pruparty, 88. 


Anandavar's right to maintenance, 




See CBiRQES ON PROPKBTT, 6B, 70. 


189. 






Malabab Law— 




79. 


Sale by consent of all the members 




How to be provided for widow's 


of the Tarawad, 99. 




rLelittu™corerm8ar.of, 8*. 


Consent of Anandravor neeessary, 




Where hn.band's property proVBB 






deficient, 84. 


Whomay adopt in, ,'>9. 




Want of chafltity forfeil* rights to, 


Male Issue— a^e iNBEBiTANOit, 142. 




83. 


Male Like— 




Adultery uncondoned bars ■ Suit 


Direction that property shall ho in, 




aguust buaboad for, 83. 


101. 






Male Mehbebs— 




titled to, SS. 


In Madras, can compel division,]e2. 




Daugbter ban no olaim for oo living 


In Bengal, father's conaent neces- 




apart from father without oauge. 


sary, 182. 




8G, 


Males- 






Period ol marriage of, 20. 




Deed, 88. 


Mabaokb- 






If contract debt not within scape of 






authority, his own undivided 






share liable, Ui. 




olaaseH of the fauiily, 98. 


Anmverahkfor alt claims, 71. 




Questions as to aniounl of, to be 


Power of, to obarge ancestral estate 




settled by courts iu India, 105. 


by loan. 72. 










to, 410. 


braeflt of famUy, 73. 




Right of an ilWitimato «o of a 
abetriya by a Sudra to, 1*7. 


Appointment of a son U, where 




father old, impaired in mind, or 




Widow's right to, 168. 


bodily diseaeed, 217. 




AU i>>sD.bers at the family are en- 


His acts bind the family property. 




titled to. 1 89. 


but consent neceiisary Co Mlena- 






tion,217. 




Higtit of sons to, out of ancestral 


Acte of, in undivided family, 243. 




property, IBS. 


Alienation, 243. 




ItiaiBSASdS AND CnAMPCttTT— See 


Co-heir Las power to bind parceners 




CosTBior, 307. 


for a debt contracted fortha con- 




Malabar— See iNHEBtrisCE, 186. 


cern, 270. 






Manabafdtba, S3. 




186. 


Masdaies— See CosTBAcie, 2B6. 






Market OvEm^lee Costbaot, 304. 






Mabriaoh— 




yam, 186. 


Forms the substratum Of the whole 




United families, 187. 


order of civil life, 18. 






Barrerneesofparanta, 19, 




So right to partition, 187,191, 






Principle of, 187. 


Primary object of, to savs soul 




Alienation, 1<*7. 


from Put, IS, 




Property aseign ed tor Nayar f enialM, 


Compulsory, 19, 




18B. 


Eight speciea of, 19. 




Judgment against Karansvea, 188. 


Wedding rites aocompany all mar- 




ChargBB on property, 188. 


riage.. 19, 

I 

1 


\ 
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^^^ 


HiRniiaK— «i«t;»««i. 


Marbiaue— confiniud. ^^^^1 


Diffawnt wbere wife not a vitBin, 




20. 


debt*, 29. 


Atnnbila age hudband may oiaitn 


la directed to aonshlp, 30. 


«iffl, 20. 


Eipenaes of charges on estate, 77. 


Period of murlage of males and 


SuQB of in irregular order never in- 


females, SO. 


herit, 01. 


Coasent of both parents nece«sar;, 


Of daughters' shares on partition. 


20. 


1ST. 


Father bound to select huaband 


Maternal Kindred— 


for daughter, 20. 


Ouardian of children— See MlNO- 


If not, paternal relations must, 20. 


HllT, 01. 


Or mother, 20. 


Mkcsakioai. Arts— 


Or girl herself, 20. 






113. 


marriage, 20. 


Mental— 


Stridhana, 20. 




CoaBieta of two cerenronies. 31. 




Betrothal ia absolute, 21. 


What Uw goyeniB parties who mi- 


ttodoofoontracUng, 21. 


grate from onedistriot to another, 


Contract fixes connubiaJ relation. 


where a different school of law 


21. 


prevaila, 164. 


Rights tbue created, 21. 


MlNOWTV— 


Duration of union, 21. 


In Benares and MitMIa schools, 60. 




liegulation period, 60. 'J^^^l 


InfideUtj, 21. 

HuBband not enUtled to damagea, 


Father proper g>iardiaQ, 60. . (^^^M 


Mother, '^^^1 


22. 


Elder brother, 60. ^^^M 


Before betrothal, 22. 


Paternal rolationa, 61. ^^^H 


With whom the contract maj be 


Maternal kiudred, 61. ^^^H 


entered into, 23. 


Rulmg power, 61. ^^^^H 


Caste a claos, 23. 


Femalea, 61. |^^^H 


SodiB need not many in same, 23. 


Assets uiake heir liable pro (MlJH^I 


Women cannot marry in lower. 


62. 


23. 


Orounda of the liability of the heir 


With daughter of baetard, 23. 


discuBsed, 03. 


Loss of oaste, 24. 


If manager contract debt not within 


Ubyaaoiilessfemale,21. 


scope of hia authority, his own 


If efaebaveaaoD, 24. 


undivided aharo Ib liable, 63. 


Prohibited degrcea. 3J, 


General rule laid down by Cole- 


Of a younger brother or mater, be- 


brooke ref era to divided tamiliBa, 


fore an eldest. 24. 




Adopted Bon, 25. 






head of family is family debt, 83. 


Superaewiion, or polygamy, 2fi. 


Where member minor, creditor 


Justifying cironmatanceB, 2fi. 


muat show debt contractol bond 


1. Coneent, 26. 


fide tor benefit of family, 63. 


2. Legal causes, 26. 


Minors may now be sued by their 


Present on second marriage, 28. 


guardian a, 64. 




Suits inatituted in favour of and 


Residence of first wife, 27. 


agaiEBt minora, 64. 


Entitled to inherit, 27. 


Share of minor in joint property.S*. 




Acta of minor in regard to pro- 


Personal chaatiseraent of wife, 27. 


perty, 64. 


Withdrawal of conjugal rites, 27. 


Tutelage of women, 64. 


Divorce according to Hindu law, 


MlKOfl- 


27. 


Ward cannot grant authority to 




widow to adopt without consent 


Suttee, 2S. 


of the Court of Wards, 64. 



MiNoB — continued. 

For the moat part, being married 
roaj adopt, 44. 

Kny now ba sued by their guar- 
dians, 64. 

Suits inatjtated In favour at and 
ag^nst, 64. 

Share of, in joint property, 64. 

Liability for family debts, 73. 

Where heir, 148. 

Sbb MitroBiTY, eo. 
MiKOBB — See PiBivnoit, 201. 

Re-union of, 202. 

Eridenoo of, 202. 

Whether, can enter into diviai 
and execute deed, 202. 

May enforce divieion by guardian, 
251. 



Order of Bucceeelon in, 183. 

According to law of, whiitoyer is 
acquired by Bona living with their 
father is divieible among them, 
226, 

MlTHILl SCHOOI. — 

Difiereiit kinds of Stridhana in — 

See SmiDHASA, 117. 
How it is to be uaed, 118. 
With regard to aucceBBioa to 

woman a property — See Strid- 

BiNA, 130-133. 



Kanam, 2B7. 
Otti, 297. 
MoTHaa— 
Where may select husband fur 

danghter, 20. 
Cannot give her child in adoption 

nith cunient ot husband, 46. 
Onardian of children — See HlNOB- 

ITI, 60. 
Right of as between herself and 

her sons, 80. 
Who receivea property o^ after 

payment ot debts, 131. 
Whether succeeding to estate of 

SOD, takes by inheritance, 133. 
Property oacendB, 163. 
Restricted in alienation, 171. 
Sharea on partition eqaally with 

sons-Soo Pahtition, 206. 
Distribution according to, 242. 
liuL not where the eons vary in 

number, 243. 



M OTBEH — continued' 

Whether partition con take place 
during life, 2JE. 

In Bengal, 243. 

In other provinces, 243. 

Where, takes part vrith re-uuited 
m embers, 287. 

Among sona, re-united persons suc- 
ceeding to one re-united with 
other members of the family, ia 
first — then the father, the eldest 
wife, 2H8. 
Mot EEH-re- Law — 

Daughter-in-law does not mooeod 
to, 17fi. 



N. 

Native CHErariiNa— SeeCaBiariANS. 

NiTOBAL FaMILT— 

Cannot inherit property acquired 

by ailoptiou, BG. 
Right ot to inherit property ac- 
quired by adoption, 138. 
Nattjhai, Botm Son— 
Adopted son becomes, 31. 
Unless in case of after-born son, 31 . 
Natubal Dkath— See Death, 139. 
Nepbbw — 
Already given in adoption to an- 
other cannot be adopted by an 
uncle, 35. 
Cannot be given in adoption by 
uncle, 47. 
Nbphews— See BBorHEBs' Sons, 173. 
Of deceased fathers entitled to share 
as tar aa the fourth in descent, 
itnd take pef stirpes, 2£0. 
Jepbews' Sonh— 
Take in the eome order and same 

NiEDBa OR Sisters' Dauqhtebs — 
Not enumerated in list of heirs, 
IBS. 
Nubile Aqb— 
Husband may claim wife on arrital 
at, 20. 
NuNODPATiVE Will — See Aliena- 
tion, 100, 
IfiTTTiAL Debts — 

Huet be reasonable, 73. 
Ndftial Giitb— 

Not partible, 231, 265. 



p 


^^^^^^^^H 






Paiikxtk — contintird, ■ "^^^^^^^^^^^B 






Father, 189. ■ 




that »ave« from Put, 32. 


Of father, brother, patenal unclea, ■ 




Where mala iwiue incompetent to 


and others, not being Bona re- ■ 






united, the, alone take, 287. ■ 




^opt, 3S. 


Then the brothers, patniul tuUi^^^^H 






equally, ^^^H 




I»rept«,C8. 


Pahttal DiviaioH, ISS. ^^^^^^| 




Fenulea cannot perlonD, 1S7. 






Pabtitio:^ Deed— j^^^^H 








Keystone to the law ot inhBritence, 


101. 




US. 


PAnntJON— 






Coiirae of payment of debt* on. 






77- 




Title of broUieia i«at» on, 172, 






173. 


constitute a divided family. 




8uoce»«ion of gmndfatbera »nd 


101. 




great^randfatlier's lineal de- 


Sons bom after, auoceed to fath«-'« 






■bare, 14(1. ' ^^^| 




aon, reatson, 178. 


Accordiug to Malabar kw— a^^^H 




OsLT Son— 


iHaERITAKlTE, 187. '' "^^^^H 




Whether father, having given away 


Principle of, 187. ^^^^U 




■□, may adopt another, 34. 


Natural aaoditiun of Hindu UaS^^^^ 




Cannot become an ubiKilutely 


191. ■ 




adopted aon, 49. 






Or in»y be affiJiftted ai a Dwya- 


the goods of any relative, 191. i 




May take place where thero ia no ■ 




Beaiilt of authorities, 50. 


property, 191. o^^^^fl 




Wi4ow cannot claim share, but 








perty. ^^^| 




Her right to BpeciBo allotment 


1. By partition, IBl. i^^^H 




arising only on partition, 80. 


2. By alienation or giftt 1».,'^^H 




Where entitlpd to demand partition 


3. By will, IBl. 




from mielfifl, 24S. 


In Madras, male member within 




OOPiSitAMA— 


fourth degree o£ affinity ma* 




Or invBBtitiire with the thread, B2. 


compel, 191. 




Acea at whichahould be porformBd, 


In Bengal, father's coasaBt not 




52. 






OBNiMENTAL AppABEL— See STMD- 


Presumption in joint family that 




HANA, 118. 


all the property is joint, 191. 




OttKAHisSTS- See Sirimasa, 313. 


But need not be joint in all re- 




ObfUaM— Cannot he adopted; 50. 


apenU, 191. 




Om— 3ee Contract, 297. 


Eaoh can only claim hii joint 




Odtcabtk— Cannot adopt, 46. 


.hare, 191. 




Who ia, 88. 


May be total or partial, 191. 




1'. 


It need not attach uimn the whole 

of the property, IBI. 
Presumption that a division ot the 

whale was intended, 191. 




Paoodab— OtBcBfl attached to, parti- 


nature of ths property, 191. 




tion of, m. 


Agreement to divide moy bo en- 




pAiaHACUA— Form of marriage, 79. 


forced by widow, IBS. 




Pahknts— 


Efftcta subsequently discovered. 




When property of married women 


193. 




goes to, 132. 






IVoperty aeeends, 16B. 


tion where griginal unequal, 


1 


Mother, 189. 


IBS. 






CuncBalmsnt of 

194. 
Re-umon, 194. 
Condition of co-heirship deatroTed 

by, 194. 
Stalua of native ChrMtians, 184. 
Tbe latT teguUting the uicceBEdoD, 

194. 



Th< 



ativB Chriatian of 
pure Hinda bload, 194. 
Fidras RaguUtioni, II. of 1 
and III. o( 1802, s, iri. ol. 1, 



EfTtict 



bo ChriBtiuiity 



1, 194. 



RightB of mBDihe™ of nndivided 

Hindu family, 194. 
SBvaraiico of pnrtnerBbip, 194. 
LexLoeiAat. No. ui. of !B5D, 194. 
■a treat, under inherit- 

sith father, 



;, 195. 
lo-proprie 






IB/i. 
RigLt to 

ceatral property, 195. 
Payment of debta preyioin to 
Pajmaat or apportioQinaDt 

consent of creditora, 196. 
FoBtponament xi'ith cod sent of 

oreditora, 196. 
Mode of providing for payment, 

196. 



Marling of daughters, 197. 



Whoi 






f, 188. 



Inherent right of each heir to 

tain partition, 198. 
In Madras, male iBHue may enforce 

from fatber, 198. 
One aon ma; claim it, 198. 
The right of aftBT-bovn ions, 198. 
Pustponed until delivery of preg- 



I, 198. 



of 



Several sons f bom, 200. 
After father's death, 20O. 
RaunloD nilh (h« father lets in 
the son) to shnre with after-bam 



EX. 341 

PinlmoN — continued. 
Sons bom after sdoptjon, 200. 
Where no after-bom nor united 

sons, SOI. 
Minors, 201. 

Acta of poaitiTS rntitioatioii or 

tacit acquiescence, 201. 
Sumetliing doDe, as shoning a 
full kaanledgs ot his rights, 
201. 
Or abandonment of them, 201. 
Claim through guardian of en- 
deuce of mBlTBrsatLon, 201. 
Where infant bound by aota of 

guardian, 202. 
Guardiaa may refer quention 
whether, should bo according 
to Patni bhiiga or Putri hbaga, 
202. 
Charge on zemindar; by manager 

or guardian of minor, 202. 
Re-unioD of minor, evidence of, 203. 
Whether minor can enter into and 

execute n deed, 202. 
Illegitimate children, 203. 
Of Englishman by Hindu woman, 

303. 
Rights governed by Hindu law, 

203. 
Joint family, 203. 
Yet partner^ip differs from joint 
Hindu famLly defined by Hindu 



203. 

lUegitimai^a sona do not inherit 
even movable wealth, 204. 

Heira entitled to miintenanoe, 204. 

Sons of a man by a woman of a 
higher class, 204. 

Ulegitimata sons of SudrM, 204. _ 

Failing sons, daughters, kc, illegi- 
timate Buna take full shares in 
Sudraa, 205. 

Failing sons, daughter's son takes 
equal shares, 20S. 

Daughters cannot claim. 20fi, 

Though -when property descends 
they may divide equally, 20S. 

Amongst tarothera altera tilt Une of 
descent, 306, 

Amongst daii^ters bu ncrt the 
same effect, 205. 

Women cannot compel, 205, 

When married according to ap- 
proved species, 205. 

Woman's fee or gratuity, 205. 

Wife entiUed to a share, 206. 



pABTcnos — cenlniKiL 

Widows' right in Bengal, 206. 

Id Benana, 206. 

Huther sbarea eqiullj with aons, 

206. 
Mode of paitititm, SOS. 

Where do oommon property, may 

take place, 208. 
Bj " 



^ lot, 208. 

Bj 11111,208. 

Without xnHag, SOS. 
Among co-hein, 209. 
Period of ptutitioii, 210. 
Conflieting ujunioaa in different 

■ehoola, 210. 
Bombaj echool, three periodB for, 

of ancestral otate, 21 1 . 

1. Alto-, of both parenta, 211. 

2. During joint livs if muLlinr 
put duld-bearing, 211. 

3. Witbfotber'B conwnt at anj 
time, 211. 

Circnmatancea justifying without 

father'! coiuent, 211. 
Where father incapable, with con- 

■ent of elden boo, 212. 
Opinion refuted, 212. 
In Bengal, lix period*, 212. . 
In Uadraa, four periods, 212. 

L By father's deare, 312. 

2. Oq retiring &oin worldly 
aflun, 212. 

3. Demise of father, 213. 

4. Wlian father addloted to vice, 
is old, disturbed in intelluct, 
diseased, 213. 

Bnnmnration by Colebrookfl, 213. 

DoGtrine of Eastern writers, 21 4. 

In Bengal the right to, is at the 
fatlua'a inatanue, except in case 
of civil death or d^raJation, 21 4, 

Uenu does out support tlie doc- 
trine of compiilaary, 214. 

He refers an\y to the recovery of 
loat auc^Htral property, 215. 

Tlia meution of sisters hasreferaooe 
to disposal io marriage, 21d. 

The doctrine of the oeaaatian of 
the mother to bear children is 
not generally adopted, 216. 

lu Bengal the volition of the father 
and mother's incapacity must co- 
exist. 21fl. 

FrovisLons for after-barn sans, 216. 

The rule with regard to mother 
iieing past child-bearing refers to 
any wife, 217. 



pABinioz — oMimKd. 



ik 




Agunat father's consent of aneea 

tral property, 218. 
Of anoeetixl property, 218, 219. 
In Bombay sons entitled to £n- 

sion of anceetial property, tit. 
Ancestral property loet, bat re- 

oorered as etrlt- acquired, nrot 

within the rule, 219. 
HsdraB school, 219. 
Sons or grandsons may oompel, of 

anceetrsl property, 219. 
Without father's consent, is iliegsl, 

219. 
But with his consent, binds him 

though absent at the time, 320. 
Bat without hia consent, does not 

bind the son who made it, 220. 
Of Belf-acqoirvd proper^, without 

consent of the father, 220. 
What is self-acquisition, 220. 
Explanation of acquisition 1^ Inr- 

ing,220. 
Benpil school, 220. 
Sot if joint stock uied in aoqniai- 

tion, 221. 
Bombay school, 221. 
Idst properi? acquired, £21. 
Applies to movable proper^ in 

Madras, 221. 
In Bengal and Bombay, la both, 

222. 
Bengal school, 222. 
Ancestral property acquired, 222. 
Special rule vith regard to land, 

recovered, 222. 
Madras school, 222. 
Sous have aoua interest in salf- 

acquired immovable property. 



Self-acquired movable pruperty. 



r may divide it as he 



^ 




a ocquiei- 



[f aelf-ocquiHitioDH obtnjned from 

the oommon stock, 22 J. 
n with regaj-d I 

Qona Dj learning, SS*. 
Exception wrth regsid to w 

acquired without detriinoi 

the pfttflmal estate, 225. 
OiftB from the father, 225. 
Where noqHiBitimn by Tuiau 

diatributttble, 226. 
Gifts of a&ectioDate kindred, '. 
Soiida^acnm, 225. 
Wealth lojuired by labour, 

ploymeat ia agrieulture, 22 
■ la from, 225, 



rothera li' 



mg L 



titled to the landi) purebaaed hy 
their aciiiiiniticua in propartion 
to the funds cDDtribut«d by them 
reapectiYely, 220. 

Property acquired by brothers 
should be distributed amon^ 
them according to the Inbour and 
funda empluyod by each, 226. 

By the low of Mithila, 228. ■ 

AcqiiiBitiunB made by means of the 
patrimony, 237. 

LsikU purcliued by one co-heir 
with borrowed money, 227. 

Property aoquirod eiclunively by 
□ne co-heir not to be shared by 
the brothsre, 228. 

Intsreet of father in wealth ac- 
quired by united houb, 228. 

Where one brother oaiHKsiUiteB with 
another iu develupiug hU jiro- 
perty, 228. 

HoUBo built on joint Isnd, 228. 

Augmentation of common fund,228. 

AcquiaitiouB by unaaeiated labour, 
228. 

By joint funda or pereanai labour, 
223. 

Seif-acquieitionB without aid of 
joint funds, 228. 

Eioeption in cnse of land, the 
reeovery of which antitleB ac- 
quirer to a fourth over bis own, 
229. 

Yautueo, S29. 

A united biUf -brother shall not 
participate in the Belf-acquiaitionB 
of hie co-proprietflr, S21(. 

Improvemant of undivided pro- 
perty, 2211. 



PittTlTl ON — conlitineit . 

Agreement between membera re- 

apecting expenditure of Belf-ac- 

quired funda, 229. 
Benamee purchoae by a memhtr of 

joint family does not render the 

property self-acquired, 220. 
Fraud ulentconceolment of cu 

property, S30. 
Distribution of BhureB, 231. 
Between father and soni, 231. 
Between co-heirs, 231. 
Equal distribution of ancsstral 

propwty rule of ali Bohoola, £31 . 
In Madras, aotis maydemand parti- 
tion and take^r itirpee, 2il2. 
In Benares, unequal distribntion of 

ancestral and immovable self. 

ao<Iuired property prohibited, 

232. 



233. 

Opinions of old authorities, 234. 

Father entitled to two aharea of 
ancestral property, 234. 

Father and uuly eon, Z3S. 

The doctrine of Mitocsbara as to 
the equal participation of father 
and son, and right of latter to ac- 
quire, rejected, 236. 

A s to self acquired property, 286. 

Property acquired by use of patrl- 
muDy, 236. 

LoBt property acquired by sole 
exertions, 237. 

Each son may demand his share 
t dUTeient periods, 237. 






237. 



Uay resume share in cnse of indi- 
gence, 237. 

Between oo-hein, 237. 

Ancient rule, 237. 

Equal, 238. 

After father's death, 238. 

Disprojiorlionata enjoyment, 23S. 

The co-heirs are not Called upon to 
deduct their legitimate expendi- 
ture, 238. 

The division is made of bslanoe 
after deduBttug expenses, 239. 

Extravagant excess may be de- 
ducted from heirs who indulge 
in it, 239. 

One son requiring, no exception to 
rule (U to equality of shares, 341. 

Among SODS of different brothen, 
is Afcording to their fatheni, 
211. 
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PaBTTTi OS — continjUiL 
Ous of iour grandsoDa, co-heirs, 
b&Ting died, his oon i« entitled 
to cisim puiition from bla 

UDOICH, 211. 

BrotJieri' sans alio aharewUb their 

undei, 312. 
The aoQ uf a grandson will not 

take, being in another line of 

heicB, uHleu tint direct line ie 

eihouited, 212. 
Tbif refen t« a re-United famil; 

only, 212. 
This limitatioD a intended in eaie 

of reaideoce in aaatber dlatnot, 



212. 
Dislributi. 









But not where the bods Tuy in 
□umber, 213. 

Property descend! in eo-porcenery, 
213. 

Exception, 213. 

Condition of uoditided Eunily pre- 
Tioua to, 213. 

Hanager's acta important, 213. 

Consent of co-iliarera necessary to 
valid Alienation of joiat property 
beyond the alienor's share, 211. 

Id Benga.1, assignment of co-proprie- 
tor's own Bhar« eTen before, 
211. 

In Uulras, eo-sbarer may alien hie 
share, which in liable to be euld 
in eleoutJOQ on a judgment ob- 
tained for a tort, 211. 

As to the tight to demand among 
co-heirs, 21*. 

Ah to right to detnand, 2iS. 

Wife cannot claioi in her own 
right where there are kdh, 215. 

Neither csq a daughter, 215. 

One member may divide, 21S. 

During life of mother, 216. 

Id Bengal, 216. 

In every province except Bengal, 
218. 

Cbildleu wife. 216. 

In Benarei, S46. 
In Uithila, 210. 
Where there are several widows 

with SODS, 217. 
Effect* of two modes of, 217. 
Among Sudras, 21S. 
Stepmothers and grandmothers, 

248. 
Widow of husband separated from 

hia oo-heira, 2 IB. 
Daughter, 219. 



PiHTITios — contiaatoL 

Where brothers and sisteia ac« o( 

the same tribe, 21B. 
PrfBumed to be general, 219. 
Wbelher an onlj wn is entitled to 

demand from hia uncles, 21i*, 
Tha aon of one of five whole brt>- 

tbtrs, though bis father was in- 

eane, is entitled on, to one-fifth 

of property acquired bj joint 

funds, 250. 
Absentees entitled to share as far 

as the seventh in deeceot, 250. 
But those at home aa far aa the 

fourth, 2fil. 
Minor, 251. 

Period of absence, 251. 
What constitutes a foreign countiy, 

251. 
Aiter-bom Buns, 251. 
Pregnant widow of a co-heir, SCI. 
Gi&ndsona, 2j1. 
Land goes to the son bom by the 

wife of an equal class alone^ 252. 
The right to a share may be re- 
nounced, 252. 
Upon wliat property attaches, 252, 

253. 
Wlhat property is incapable of, 2fi3. 
JaghJre, 253. 
A Jaghire, or other grant acquired 

at the expense of the patrimony, 
dues not belong exclusively tu 

the acquirer, 251. 
Though adcDce should have been 

the meauB of acquisition, 251. 
The acquirer takes a double share, 

255. 



Shrotriyam, 268. 

A shrotriyam is inalienable, 259. 

A corrody, 259. 

Officee attached to pagodas, 359. 

Lands endowed for leligioua pm 



Books, tools, &E., 280. 
llegalitiea and semindariea, 260, 
Lauda granted to maintain raak^ 1 



Nuptial gifts, 281. 

Annuity, 261, 

Dues attached to the offioa of Su^,^ 



INDEX. ^^^1 


FiBTmos— continued. 


Fariitioh— coRCmuetJ. ^^^H 




Separate tranaactiuua, 274. ^^^H 


The acquisition of a nuui made by 


Qifte, 27E. ^^^1 


hig own means alone ia not ■Jiyigi. 


Sureties, ^^^1 


bie amoiiEat hia brathera, 262. 


Practice of agriculture apart frum ^^^H 


Half-brother, 262. 


tbe rest, 275. ^^^H 


Joint fuDda, 263. 


Jieligiuus duties, 276. ^^^1 


AcquiaitioQ by one of four brothers 




nith tLe aid of his funds and 




labour, will on, be miide into ten 




parts, of which five will gn to the 


Tlaiun of joint property, 277. ^^^H 


father, two to the acquirer, and 


Ecparate acquiaitioD no evidence of, ^^^H 


one to each of hia brothers, 263. 




If acqnirad without any aid, into 


Diviaion of income doea DotGoneti- ^^^H 


two partB, the father taking the 


tute, of family, 278. ^^^M 


one and the acquirer one, the 


Food separately prepared, 278. ^^^^1 


brothers having no right to any 
Ehare, 263. 


one co-heir, 278. ^^^^| 




When brotliera lived separate, trad- ^^^H 


■with bis brother'a four sona, bj 


ing without aidfrom joint funds, ^^^^1 


means of joint funds, wiU be di- 


^^H 


vided into two poTtions, of which 


^^^H 


ODB will he taten by the acquirer, 


Widow, 278. ^^^H 


anil the other ahared equally by 


Of produefl without the land, 279. ^^^H 


the four sons of hia brother, 263. 




Younger brother joined with elder 


.ind food taken apart. 379. ^^^^1 




Evidence of kinsmen. 27B, ^^^H 


property, 364. 


of supplies tor private expense^ ^^^^1 
are not evidence of union, 2S0. ^^^^1 


Divisibility of gains of seienee, 364. 


In respect of what acquisitione the 


Circumstantial evidence, 280. ^^^H 


rule applies. 264. 


Joint management of prDperty,280. ^^^^1 


Qitt by a friend, 265. 


Sonless widow of an undivided ^^^H 


Nuptial gifts, 266, ' 


bi-otber cannot separate and take ^^^H 


Gifts must be made to donee, 2Gfi. 


his share, nor can the daughter ^^^^^| 


Eiteption to rule, 2i>8. 


of a funiierwife take her father's ^^^H 


Property recovered, 266. 


share, ^^^1 


Where landed pmperty lost to the 


Separate onste invitations and pre- ^^^H 


family may he recovered by a co- 


sents, 2SD. ^^^1 


heir without aid from the family 


Presumption that trade carried on ^^^^1 


reuinrces, he is entitled to a 


by member of joint undidded ^^^^1 


fourth, 2U6. 


family is joint, 5m. ^^^^1 


Gains by valour, 267. 


Jaeaunatha's summing up, SS2. ^^^^1 


Special property, 267. 

Alienation m«y be effected tor the 


He-uniOD, 282. ^^^H 


DeGnition, 2S3, ^^^H 


support of the family, not other- 


After [partition, 2S3. ^^^H 


wise, 270. 


A re union between separated oo- ^^^^1 


Managing co-heir haapowerto bind 


heirs may take place, 283. ^^^M 




Mitacahara limits re-un Ion to father, ^^^M 


for the concern, 270. 


mother, paternal uncle, 2S3. ^^^^1 


Evidence of partition, 273. 


But it inoludas all those that make, ^^^^1 


Presumption in favour of associa- 


^^M 


tion, 273. 


Mode of effecting ce-union, 284. ^^H 


Rebuttal, 2T3. 




Question of division one of fact,271. 


Superior allutnjent in right of ^^^^1 


Living apart a^^ food and habita- 
tion is not considered a lapara- 


primogeniture forbidden, 284. ^^^^1 


Acquirer gets a double share of ^^^^^| 


tion such as to disquilifjr from 


wealth gained by science, even ^^^^^| 


inieritanee, 274. 


with aid of common atock, 284. ^^^H 



346 INI 

PiBTmos — contia ud. 

Order of lueceuioD of one djing 
»fter re-onioQ ia an Bieoption to 
that of obstructed heritage, 285. 

EiceptioD to tlie rala that a re- 
united hmther iball keep the 
share of hla re-imited uo-heir, 
285. 

ffight of whole btothsrv, Dot re- 
united, kod half brothers re- 
ODited, 2£S. 

Fixed property the uterine brother 
takes, 23«. 

Conoealetl wealth and antmala hs 
shares with those re-united, 28tl. 

The son meoeed* in all cases, 287. 

The son of one re-nnited succeeds 
before other re-miited persona, 
287- 

In othar oaaes the parents, 
first the mother, 287. 

Then the brother, pattmal ancle, 
tc^ equiLj, 287. 

The brothera not re-anit«d share 
with re-nnited uncles, 237. 

Wife of another re-onited, 287. 

If otheia re-nnited, abe does 
iDoceed, but must be maintained, 
287. 

Among Qii-re-miited perwim 
ceeding to one re-united with 
other members of the family, the 
mother is first, then the father, 
the eldest wife, 238. 

Drones not allowed to share in 

accumulations, 2S9. 
Sons take ptr eapila, 289. 

Other thon sons take per ttirpet, 



Per CiTiTA — 



Ifsc 



Patbi Bhaga — 

Guardian may refer qneation v _ 
tber division should be ovcordiuc 
to, 202. 
Patbiabchal Peofls — 

Are Hindua, 135. 
PiTBIMO-ff — 

Acquistions made by means of — 

See PjKTTnoH, 227. 
Lands purchased by one co-heir 

with borrowed money, 227. 
Property acquired by oae of divi- 



Pkjialti— See CoirriucT, 3 



they take, ]6fl. 

Sons take, 339. 
pEttPETcrrr — 

Rule against, 105. 

Cypres, 106. 
Pkesox.u. Labocb^ 

Aequidtiona by partition 
PERSOSiL PaopeBTi— 

Power to alienate, whether a 
tral or eelf-acqiured, 9r 
Peb Smu-Ks-— 

Sons' S0O3 take, 166. 

Other than sons take, 23». 

PLKDGre— See COSTBACtBt 295, 
POLLITAM — 

Diiidon of, 255. 
PotTOAiir— See Mabriagk, 25. 

Ia no ground for desertion of I 
band by wife, 84. 

Possraaios — 
Of property diiided, 281. 
See CoHTltAci, S04. 

PRAJAPATIA — 

Form of marriage, 19. 
PatBBSTs— See Oirrs, Caste, IbtteI-* 

Tiosa, Paethiok, 2S0. 

Tu wile on second marriage, 25. 
Return of, on annulling engage- 
ment of ntamsge, 20. 

where marriage completed 

peculiar property, 21. 
Pbkckmioh — 

Of death— See DuTB, 139. 

That an Uie property tn joint 

family is join^ 162. 
That a diriaon of the whole waa 

intended, 182. 
As to division, 279. 
PsESCaPTITE-^See Heib^ 149. 
Pbimogbsitcre — See pABTiTioa, Rb. 
usios, 148. 
Superior allotment in right o^ for- 
bidden, 284. 

PBITATE ElFEICEU — 

Occasional employment and receipt 

□f inppliea for, no evidence of 

union, 280. 

Phivatk — 

Property of rajah, 1*8. 

Primogeniture, 148. 

PttlORltT — 

Of payment of debta, 70. 
Procheis Aw -See Mihomtt, 84. 



S47 ^^^H 


Phuoock— 


Recovebbb— ^^^^I 


DiBtribution of, without the land, 


Of lost property— See PABniTON, ^^^H 


does not neoeiiBrily cututitute 


^^1 


divided family, 279. 


Becotkst— ^^^H 


Prohibited Dedrke— 


Of loat ancestral property, 215, ^^^M 




221, ^^H 


to bo infringed, 2*. 


Bedisthibutioii— ^^^H 


Adopte.1 aon, 2S. 


Parties may consent to, where ^^^^^M 
original £vinon unequal, 1S3. ^^^1 


PBOiuHaoBY Notes— See Contbjot, 


809. 


Refleotion 07 A SoM— ijee ADOf- ^^^1 


PllQFBBTT— 


^^^H 


U fourfold, 66. 


Begaxities- ^^M 


Uodss of acqoiBition, R6. 


Partition ^^^H 


Creation of right of iiiheritanoe, 6C. 


RULlOlOCa CSSEMOXIES— ^^^H 


Abaenoe for twelva years, 67. 
Anoeatral and self .acquired, 67- 


Ferfomung aeparata whether evi- ^^^H 
deuce uf dlviaiou, 279. ^^^^^| 


Joint, 08, 






Erliqiods Obdkrs— ^^^I 


Are debarred from shares, 89, ^^^^1 


of, 90. 


Hight to succession in Bombay ^^H 


PBOSTlTWnON— 


^^^M 




In Beegol, 183. ^^^H 


PunLic- 


Kelimjuiseugnt— ^^^H 


Property of rajah, US. 


Indication of, on diviiiiuD of joint ^^^^H 


POPIL— 


property, 277- ^^^1 


Inheritnnce of, 183. 


Beuaindkr— ^^^H 


PuaOHASK AMD SaLK— SbB COHTBACT, 


Deriee by way o^ 103. ^^H 


r 303. 


Rs-MABRUQE— ■ 




Of Hindu widow, 28. 1 


1 ^•^''— 


Remote Kindred— 1 


r AdoptioD, on failure of eon, resorted 




* to to save from, IB. 


Remuhciation- 1 


It IB not the son's perfonuftnce of 


Uf shore of sons, 237. J 


obsequial righta that aataa frou], 


Of a share, 252. 1 


82. 


Ke-PUBOBAaa— See CosTRicra, 296. 


PUTHi BbAOA^-Sbb PiBTITION, 2J7. 


Kescihsiom— I 




Of purchase and sale, 305. 


Amongst Sadtaa, 248. 

PUTTRA— 


Kksidence— 


Of Wife— 8ee Mahruob, 27. 


Etymology of, 31. 






food taken apart, 279. 


B. 


RBSUMPI'WN— 


RiCSHAflA— 


Of sbaro by father, 237. 


Form of marriaga, 19. 


aETRACTION— 


Bajah— 


After partition- See PAKimoN, 


Public and privuto property of, 143. 


223. 


Hank— 




Partition of huida granted to main- 


tioD, 223. 


tain, 261. 


Rh-onion— 


Hbcovkred PBoPBRrr— 


Subsequent partition after, 1B4. 


Power to alienata, 9B. 


With father lets in the wna to share 




witJi ofter-bom sons, 200. 


266. ■ 


Of minora, 202. 


Where landed property lost to tbe 


Kvidence of, 202. 


family may be rocovored b; a co- 




heir without Hid (rora the taniily 


Rebuttal of, 271. 


raaonrceB, he ie antitled to a 


RE-UMirED BmrcaKHs- 


fourth, 2li8. 


auCCBBBiOQ of, 173,, 




< IB B««4 17*. 

I— See IxBBttAW^ I W. 



Id Mitbila, 183. 
Id Bombs;, 1S3. 

SAPCATTBrXDSir, IM. 

DiTiaibilh J of gsna al, SG4. 

In neptct of arbat aeqiiaitinna Cbe 
ml« ■ppfios, 86-1. 

Acquirer gets ■ dintbte abor* of 
^aira by, mn vbeti ribt&in«£ 
wiiii aid of common ttock, SSt. 
Seoosd Adoptius. 3j. 

Diamfaentancu 



poTQlitB i-E, iibca hit wife ii ■ 
pafi cluJd'biaiiiig, IM. 
Pmitioo of. wnluat eta 




the patrtoiDD;. 331. 
Wliere ohaintA &om 

Ko«k,321. 
Esceptioo witb. regard «a ■ 

tiria b; learning 22^ 
Vut ia, 230. 1 

ImmoTabl* property, sneqaal 4 

tnburion lif, prohibited; 23* 
Anceaml ^tifviVf latt, bat i 

Toad by (111* aierti 

237. 
SiLT-AcqnBni I>aovj 



mala ianu, tS3. | 

Smidr vidM aucoeeda to^ IBB. I 

Widow's right to tiicceed to, ■her« i 

biuband member of k onitad I 

rimily, 156. 
Wbat ia not moBstril ia, 18S, j 

DercltaaiBtliasama irsyufamily 

pnparty of a divided member, 

165. 



iijovr en titled to matnl 
SEtr-AMClSiniMi — See 
Se lf- AcaciBrtiiiSB — 
Bnithera tiling in c 

titled to lanik i 

tht^m. in pn^portiun U> tba ft 

(uDtFibutHi by «cb, 32«. 
Property a«mof«i by ! 

afaould be diatr^oMd . 

tham aomrdiiig to tlia laboia- M 

fimda af each. T' 



^^^1 


Sbl»- AoQUiBinoNS— coniinue d. 






Divieion of, 256. ^^^M 


heir uut to bo sbared by hretlireD, 


Inalienable, 250. ^^^H 


228. 


SiSTEBS— ^^^H 


Without aid o! joiDt funds, 228. 


Higiits un partition, BE. ^^^H 


United hoK brother ihall not parti- 




cipate in, oE CI! -proprietor, 229. 


Married aball receive acmething, ^^H 


BanamflB pnrehHBB by mamber o£ 


^H 


joint familj doaa not maka it, 


Not ennmerated in the order of ^^H 


339. 


^^H 


Partition of, 261. 


Excluded from inheritance, 177. ^^^H 




la Bombay, succeed to estate of ^^^^H 


own meana alune is not divisible 


brother, ^^H 


amongst his brothers, 2^2. 


Sharea oE, on division amongst co- ^^H 


Touneer brothar joineil with elder 


heira, 249. ^^H 




Sisters' DAUoaTEiis— ^^^H 




Not enumented in list of hairs, ^^H 


without the use of the codhdod, 


^H 


or by j<iint eiertiun, are not divi- 


Sistvk's Son— See Adoftion, 48. ^^^H 


■ibla, -266. 


May be adopted by Sudrea, 43, ^^H 


Property reoavared, 268. 


^^M 


SEFAR4IE ACaUiaiTIOM— 


In »>ulras, 48. ^^H 


No aridenee of division or unity, 


In Andhn, 49. ^^H 


273. 


In Bengal, 4a. ^^M 


SErABATS Possession— 


Id Mithib, 49. ^^H 


Of property svidence of partition, 


Vasyas may adopt, 49. ^H 


277. 


Right to suoceed to Stridhana, 133. ^^H 




Does not inherit in provinoea fol- ^^H 


Nature and amount ot woman's, 


lowing the Mitaci.bii.ra, 142. ^^H 


)1E. 


Inherit in Bengal, 177. ^^H 


In some kinds, tbey pusaesa itbsu- 


EKcloded in Southern Indli, 177. ^^H 


luta property, 116, 


Succeeslon after, 17S. ^^H 


Wickad wifo has no ab«olute pro- 


Son- ^H 


perty, 117. 


Two individuds oannot adopt the ^^H 


SkFARATB TRABSiCTtOMB— 


^H 


Proolofparlition, 274, 279. 


Not liable for debt during father's ^^H 


Sepabatios— 


^H 






25. 


having died, his, is entitled 


SsTBBANCB 01 UniQN— Soo Casia- 


to claim partition from his 


IIAN8, 195. 


uncles, 241. 


SkXDAL iNTKHOODBSt— 


SoKa- 


Eflbuttabililj u£ preaumptjon of 






may inherit with certain oioen- 


fnr, 1*7. 


tions, 88. 


Shahes— Sea DlSTBiBCnos— 


OE women, married in irregular 


Distribution of— Sea PiKTinoN, 


order, never inherit, 91. ^^_ 


231. 


Of a woman oE a higher class, 91. ^^^H 


1. Bewaen Either and son, 231. 


Bora after partition, succeed to ^^^H 


2. Between co-heire, 231, 


father's share, 148. ^^^1 


SHATina THE Head— See Chidava- 


Widow »f, cannot claim through ^^^H 


BAVA. 


her huehand, if he ba* died dur- ^^^1 


SBivAonHQA Case— 


iog the lifetime of his father, 154. ^^^M 




Co-proprietors with fatherin ancea- ^^^H 


cesBion in, 186. 


bral property, 1!)5. ^^^| 


SHBOTBtlAK 






life of father, 1S5. ^^^H 


Each holder aaa sliemtto hii awn 


Inherent right to obtain partition. ^^^1 


iatereat, 9S. 


^^H 



IKDBX. ^^H 




30H OF ORBaT-GHAllDSOS— CO«rtM«^" 


In Madras, may enSotce partitioD 




from father, 198. 


CBBfl of reddence in another dia- 




triet, 242. 


Ivmit, 166. 


Sons' Sows- 


One may claim partition, 1B8. 


Take per «irp«, 232. 


Ths right of after-born, 108. 


SonnxiaCA— 


Bom after partition made ly father, 


Partition of-See PABTtTlOK, 2S5. 


aoo. 


SOUTHKBH IsDIi— 


Ssreral bo bora, 200. 


SiBtera' sons are eicluded, 178. 


Whera bora after father'B death, 




200. 


Special Pbofbbtt— 


Reunion vrith father lets in the 


Partitioii of, 288. 


■ona to .hare with a(ter-bon.,200. 


Way, 268. 


Bom after adoption, 200. 


Cows, itc, 268. 


Divided, inherit where no after- 


Speoific Pkrpokmahce — See Con- 


bom, nor united, 201. 


TBiCT, 307. 


May dispute unequal diTisioii, 237, 


SpmiTDiL Pbeceptob, 13J. 


Bach may demand partition at 


In Bombay, 183. 


different periods, 237. 


SiBP-DACGBitai — See Stbiohaw*, 


Or may raaounee, 237. 


124. 


Take per capita, 289. 


Stkp-Mothke— 


One requiring partition no eicep- 
tion to nilB aa to equality of 




Right of daughter to BtridhaBa of, 


Bhares, 241. 


127. 


Amongst sons of difi'erent hrotbera 


Right to a share, 248. 


partition is according to their 


STBIBHajlA, or 9T11EEDUS— Sea Pbo- 


fathers ; one of four graodeoDB 


PBBTT, 68, AilKNiTlOJJ, 86. 


haying die.!, bis, are entitled to 


PreBentB where marriage completed 




form a woman's peculiar pro- 


2J1. 


perty, 21. 




Whether included under moiuteo- 


242. 


ance, 7fl. 


' But Dot where the aona vary iu 


Alienation, 96. 


number, 243. 


When once it haa devolved, ita fur- 


Property dBBcendB in co-paroenary. 


ther devolution by ordiuaij mlea 


243. 


of inheritance. 111. 


Where there are several, they take 




as oue heir, 243. 


Not governed by ordinary rulet ot 


Exoeption, 243. 


inheritance, lOB. 


Partition where there are eereral 


What conBtitutea, 109. 


widows with, 247. 


Different descriptions of, 108, 


I^nd goes to, bom of wives of equal 


Schools governed by the BGtae- 


eiaaa alone, 252. 


shara, 110. 


Whether reunited with father or 


Nature uf the separate property of 


not Bucceeda, 2B7. 




. Of one re-uuited BueoeaJs beEor« 




other re-united pereons, 287. 


Property devolving by inheritance. 


Soh-im-Law— 


no. 


Never aucceeda to widow'a property, 


Right of husband to auccaed to 


161. 


wife's property depends on na- 


SOHT.ESa Mak— 


ture ut her tide, viz., whether 


May adopt, 33. 


Etridhauum or peculiar pnipexbj, 


Son OF GnKAT-GBiKDISON— 




Will not take, being in another line 




of heirs, uuIbbs the direct line is 


Enumeration of different kinds of 


exhausted, 242. 


stridhanum, by Strange, 111. 


Thia refers to a re-uuited family 


Bengal sohuols, 112. 


only, 242. 


Different descriptions of, 112. 


^^L 


^^^ 



STRlBHANi — conitwued. 
Gift subaequent, 112. 
'Wealth e&med b; maabanical ai 



I Stbidhasa — eonlinued. 

Should not be used, but Cor relief 

of distressed Hon, 120. 
When husband Bhall pay the prin- 
cipal, 120, 
1£ wife give to huBband in distresB, 



When taken by bueband in caso of 

diatreaa, 114. 
What gifts from atrangera, 114. 
Self-acqiiiBitioQa, lU. 
Omsmenta worn by wife, Hi. 
Bombay echool, Ilfi. 
Different kinds of, 115. 
Nature and amount of wonuui'a b 

parate property, 115. 
Women have no absolate property 

in their ettrningH, or in anytliing 

but, 115. 
In Sfime kinds they poEsssa abso- 
lute property, 116. 
But not in immoTable property 

given by their busbande, 

116. 
Husbands and othetB do not pas- 

aesB absoiuie power over women' 

property, llfi. 
A husband in such cuae may I: 

iwmpeUed to restore it, 117. 
This, hoireTer, relates to avirtnoL 

wite. For II wii:ksd one should r< 

Mithila School, diiTerent kinds of, 

117. 
How is it to be used, 118. 
OraamoDta, 118, 
Ornamental apparel, 118 
Urnanients worn with c>c 

the buebaod. 118, 
What property may be enjoyed by 

a woman, at pleasure, after h 

husband's death, 119. 
How a woman, on the death of her 

and where she is 

A childless chaste widow ehnll, 
during her life, enjoy her hus- 
band's proporty, 119. 

How a woman shall enjoyiuunoy- 
ahle property, 119. 

The property protected in the life- 
time of her husbiiud, 119. 

Alienation, 119. 

Immovable property cannot be 
disposed of, by the widow, at her 
pleasure, 119. 

Nor immovable property inherited 



L 



Bad wife unworthy of, 120. 
Order of descent of, 120. 
Varies, 120. 

In Bengal, 121. 

In Benares, 122. 

lu Mithila, J22. 
If married, and the property was 

not given at the time of ouptialB, 

123 



Distribution of woman's property, 
124. 

The heiiB are different aucording 
to the form of marriage cere- 
mony, as ahowD by the Ysjnaval- 

Bengal school, 125. 

Descent of, 126. 

Where deceased unmarried, 125. 

Succossion to the peculiar property 

of a maiden, 125. 
Order of descent, 12S. 
When given to her by her father, 

120, 



property are her children, 128, 

Argument ngainat the reciprocal 

rights of &e son and <taughtera, 



127. 

All property ncquired by marriage, 
the daughter, and not Ibe eon, 
takes, 127. 

All the property, except two kinds, 
goes to daugbten unmarried, or 
unprovided for, 127. 

A distinction, when wives of differ- 
ent clBHei exist, 127. 




STniBB AH I — conlfniui^ 

Id detault of daugblen, their ii 

■ucofxid, 128. 
DUtnbutioQ amciDg daiigbtera, and 

iraong their sons, U acorirding to 

matbara, ISB. 
lame of daughters, and tbeir iuoe, 

128. 
Tbe rights of duighteri and their 

inane, oonSued tu the six kiods 

of property, 12B. 
WoinBtl'i property U an OKoeptwt 

to the ganenil right of auna, 128, 
On defaiilt of oOapring, the kiiia- 

mui Buoceeda, 12B. 
The right of kindred depeuda upon 

the particular form by »hioh the 

woman wai married, 139. 
The effect of these righta ia differ- 
everal claasea, 1 



SthIDH AN A— eonfi n ued. 
The property ol 
according tu 
' " ' huabHtid 

When , her property goes to her 

purenU. 132. 
Where thia lust applies, 1S3. 
Who abaU Uiko lie wealth of a 

dunael, 133. 
Order of aucdeaaion tu the peoaliar 

property of woman, 132. 
How faj berit»We, 132. 
Who may inberil, 132. 
Daugbtar'a dnugbten represent 

their muthera, 132. 
The □□married exclude the married, 



Heira of a n 



1 failiiT 



of 



her huabiiud and parents, defined, 

12a. 
TIlS BOD in that CKae inherlte pre 

senta from kindred, 130. 
And the brothergeta the perquisite, 

130. 
Oifta to be reatored to the bride- 

aroum, when the bride dies be- 

lura marriage, deducting charges, 

ISO, 
ProaaDta by the matsmHl kindred 

belong to the brothers of the 

deoeued daniael, 130, 
Uithila Bcbocl — Sucaesaion to a 

womaD'a aepamte property, 

ISO. 
How u woman's property Is to be 

divided, 180. 
Wlio reoaiue a woman'a aeparate 

property, 130. 
The daugliter sball receive a abare 

from the materaal eatate, 131. 
Tbe unmarried daughter inherita 

the property given to the mother 

on her marriage, 131. 
Who meivM the reaidiM of the 

mother's |KV|ierty after payment 

of thedebU, 131. 
Whers tbe rule is applicable, 131. 
Who auix^ecds on failure of 

daughters, 131, 
Harried OitJen share with kinsmen, 

131. 
On failure of daughten, and lO 

(orlli, 181. 
Married iiaters ehall reoelve aome. 

thing from the estala gireu ta 

her by bei kindled, 131. 



Co-w 






' children, 133. 



Order 



133. 



SnccEsaiOH — See Lnhebitanob. 

Adoptions, 35. 
SuDBiS — See Illkqitimatb CaiLD- 
BiH, 201 ; Partitiok, 204. 

Form of laarriagB amongat, 79. 

May adopt aiater'a and daughter's 

May ndopt son from a golra or 
£unily different from their own, 
61. 



Bight of an iliegitim 



rartition by, 208. 
Sdshod, or Maibtehasce Dekp, 88. 

Conalniction of, from gsueration to 
generation, 68. 
SuFRRfiKSStoh' — See Uabriace, 35. 

SlTRETIKB — See COMTEACT, 302. • 

Who catmot bucotue, 375, 
rrincipal must be firat sued, 303. 

SCTBKTISHU'— 

Sona not liable for dabti ""|7"fiti"[[ 
ia,78. 
SuiTU,2S. 
Hindu Law Index, 3. 
Tajuwad— See MAi-Amt Law, 09. 
Testaicihtakt Po«>r — See Will. 




SonB nut lUble for debts oontraated 
for, 76. 

TOSSDRE — SbB CsiDBiViRiNi. 
TOBiS GAniB — 

Meiiniag of, 93, 
Trade— 

Debta coDtraoted in course of, 74. 
PrBBUiuption that, carried on by one 

member of undivided family is 

joint, 2S1. ' 

TBiDINO— 

Witliout aid of joint-atoolc funds by 
brothers living apart are separate, 
278. 
TniBES — 

No diatinotion in the different, 80. 
Trusts (Mutual) — Sea Contrioib, 
29G. 

TUTILiUKOP WOMEH — SbB MlHOBnT, 
64. 
Exception to rule, S4. 



Uncxk — 
Cannot give nephew away, 47. 
Cannot adopt a nephew already 



Unoles — 
Where only 



. anothor, 35. 
demand put!- 
Re-uoitad where they auoceed, 287. 

UNDrTIDKD BaOTHBBS — 

Adoption is made quite regardleas 
of rigbts iniuriolu affected bv 
it, 35. 
IThdivihed Family — 
Legitimatt) Bona living in union 

succeed equally, 148. 
Condition uf, pruvioua to part^tioD, 

243, 
Acta of manager of, 243. 
UsbrviDKD Fahilt Pbofebtt — 
Alienability of ghare of, SS. 
Validity of sole of such ahare under 
fi. fa., S9. 
Undividkc Estate— 

Widow'Brigbt in, 160. 
DNomDED Pbofkrtv— 
Improvements made in, ia on be- 
half of all. 229. 

UNEQUAL DlTUIOH — 

Sons may dispute, 237. 



:x. 353 

Unmarried Men— 

Whether may adopt, 35. 
United Family— 

Widow's right of aucceasion to aolf - 
acquired property, where hus- 
band member of, ISfi. 

Self-acquired immovable property 
of united member, be is entitled 
to separate enjoyment of, 157- 

Devolvea on co-parcenera where not 
diapoBed of through male iaaue, 
157- 

WiAiw entiUed I 



Widow, 176, 
Distant undivided re 
before widow, 176. 



225. 
Qnins by partition of, 269. 

Which BieludcB from parlation, 217. 
Vicious Son— 

Does not inherit if other sons exi^t, 

Vicious Wife— See WirB. 

Different ritea of mnrriagE where 
wife not a virgin, 23. 

W, 

Waiver of Rioht of RKFoacHAaB — 

See CoHlKACTa, 296. 
Wards ^ 

Minor wards canont authorise a 

widow to adopt without authorily 

of court uf, 45. 
WkIOHTS ANif MeABCRES — 

Cheating in. — See Cuntbacth, 305. 
WicKEp Wife — See Wife. 
Widow — See " Inheritancb,'' Par 
rmoN, " SiRionASA." 
Burning of, 28, 
May perform obtequiea on fallura 

of son, 31. 
Whether may adopt, 96, 



nMadi 



F, 45. 



In Dravada, 3( 
In Bengal, iS. 
In Banarea, 45, 
la Behar, 45. 
In Mobralta, 4G, 



Widow — eonimv.td . 

Uoder authority graiited. by minor 
ward witbout authority ai couit 
of WArda, 45. 

Effect of adoption by vidow, ES. 

Sale of praparty by, previous to 
adoption, G7. 

Adoption try, muier power, G7i 

Death of adopted son, 67. 

Hip hrar, 57. 

Not liaibie for haeband'a debts un- 
less aaaetB, 71. 

Lisbililj o£ haira of. 76. 

Only entitled to maiu'eQaDce from 
an only bod, 80. 

Her right to specific allotment 
aririilg only on partition, 80, 

Mother's rigbt na between beiKlf 



iDUQUTables Buinut be disposed of 
by, at her pleasure, 119. 

Nfir, inhsrited from her aun, 120. 

Whara can forcibly take her own 
property, ISO, 

DJstincliou whcu viWnn of different 
olaaees exist aa to Stridhuu, 127. 

SuccaedB irrespective of having 
daughters, 152. 

Takes before liaugbters, 153, 

Separate self .acquired property de- 
scends to, in default of male issue. 



Right b 



ce, 84. 






Whore husband's property proves 

deficient, 81. 
Alienation for pnymentof a dslitof 

anundiyided Hindu by, 93. 
By childless, where collateral heirs 

of hosband, 94. 
Succeeds to husband's estate in 

default of niale issue witho 



r alien 






upon hia heirs after hiu death, 

95. 
The question diBeusaed and uutho- 

ritjes oitod, 86. 
Stridhana, S9. 



Childless Kemindar may alienate by 
deed or will such portion of his 
estate as would not Test in bis, 
without his consent, 100. 

Eights of, of one of the heirs, 101, 

Bight of, of oo-aharet to accnmula- 
tion, 102, HIS. 

Widow may alienate her etridhana, 
111, 

Bat not immovable property given 
her by her husband. Hi. 

Ornaments worn by, with consent 
of husband, 1 1 fi, 1 18. 

How shall enjoy imuiovable pro- 
perty, 119. 

What property ipaj he enjoyed by, 
at pleasure, 11 ». 

How to enjoy husband's estat^ 119. 

Where to live, 119. 

Must be chaste, 119. 



153. 



Aa 



I inherit ii 



capacity t 
Bombay, lliS, 

Right of, with power to adopt, 
which ban not been eieroiaed by 
her, l&i. 

The widow of a son cannot olaitn 
thruugb her husband U he has 
died during the life of liis father, 
164. 

Whether entitled to inberitanoe, or 
merely to maiotenanoe, 154. 

Where there are several, the one 
fiiBt married eucceeda, 155. 

Senior succeeds to self-acquired 
and indivisible property, 155. 

Grounds of right of succession, IfiS. 

Itight to Bucceod to husband's an- 
oestoral property, 156. 

Nature of widow's teuur^ 167- 

Nature of estate tail, 157. 

Right to accumulation of joint 
property, 1B7. 

Haiutenanee, 1C8. 

Power of, over huaband'a property, 
160. 

Right of, to undivided estate, 160. 

Must be chaste, 160. 

ConsequGDces of infidelity. ISO. 

Bon-in-luw never aucceeda to pro- 
perty of , 161. 

On re-morriage, 161. 

Daughters succeed, 161, 162. 

SonlesB, of undivided brother can- 
not separate and take bis share, 
17li. 



Succeeds In default of male in 



May enforce a grant to divide, 1S3. 

Right of, accruKs on failure oF male 

issue of divided brother, £05, 



INDEX. 
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Widow — continued. 

Right to a share on partition — See 
Pabtition, 206. 

In Bengal, 206. 

In Benares, 206. 

When she inherits, 151.' 

Only entitled to maintenance where 
male issue, 

Where there are several, with sons, 
division by Patni Bhaga, 247. 

Putra Bhaga, 247. 

Effect of the two modes, 247. 

Among Sudras, 248. 

Husband separates from his co- 
heirs, 248. 

Pregnant of co-heir, 257. 

Sonless of undivided brother can- 
not separate and take his share, 
280. 

Wife — 

May alienate her stridhana, 11. 
Infidelity of, entitles her only to 
starving maintenance, 22. 

Not even that when she has been 
divorced foi- adultery, and has 
continued in adultery, during 
husband's life, and in unchastity 
after his death, 22. 

Title of, to maintenance and inhe- 
ritance, depends on chastity, 
22. 

Residence of, 27. 

Abandonment of innocent, 27. 

Personal chastisement of, 27. 

Agent for husband in contracting 
debts, 29. 

Consent of, to adoption, 34. 

Whether, may adopt, 36. 

Debts incurred by, 73. 

Where living apart from her hus- 
band, 73. 

Right of father's, on partition 
among brothers, 82. 

Desertion of husband by, 84. 

Special rule for, of disinherited 
man, 88. 

Cannot alienate immovable pro- 
perty bestowed upon her by her 
husband, 114, 116. 

Property of, taken by husband in 
distress, 114. 

Ornament worn by, during hus- 
band's life, not her property while 
he lives, 115. 

No absolute property in his earn- 
ings, 115. 

In some kinds possesses absolute 
property, 116. 



Wife — continued. 

Husband and others do not possess 

absolute power .over property of, 

116. 
May be compelled to restore wife's 

property, 117. 
A wicked, shall receive no portion, 

117. 

Where there are several wives, the 
first married succeeds, 155. 

Abandonment of blameless, 160. 

Adultery of, 160. 

Special property of, 160. 

Where, dies without issue, hus- 
band surviving, lier property 
goes to him, 161. 

Where, leaves issue, 161. 

Son-in-law of, never succeeds to, 
Stridhana, 161. 

Where, entitled to a share on parti- 
tion — See Partition, 206. 

Cannot claim in her own right 
where there are co-heirs, 245. 

Succession of where, alone reunited, 
287. 

If other re-united, does not succeed, 
but must be maintained, 287* 

Contracts by, 292. 

Will — See Alienation, 99. 
Testamentary disposition regulated 

by Hindu law, 101, 104. 
Direction that property shall go in 

male line, 101. 
Rules for construction of, 102, 103, 

105. 
In North- Western Provinces, 103. 
Devise of self-acquired property by 

way of remainder or executory 

devise, 103. 
Wives (several) — 

Sons of, equal in number, inherit 

by representation, 146. 

Woman's Fee a Gratuity, 151 — See 
Partition, 205. 

Woman's Property — See Strid- 
hana. 

Distribution of, 124. 

Heirs differ according to form of 
marriage, 124. 

An exception to the general right 
of sons, 128. 

Mithila School — See Stridhana, 
130-133. 
Women — 

Are excluded for like defects as 
men, 90. 

Nature and amount of their separ- 
ate property, 116. 
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Women— eontintud. 

In some kinds they possess absolute 
property, 116. 

But not in immovable property 
given them by their husbands, 
116. 

Are not partible, 200. 

Cannot compel division, 205. 

Where married according to ap- 
proved, 205. 
Writing — 

No transaction by Hindu law re- 
quires to be in writing, 100. 

Y. 

Yautaca. — See Partition. 



Z. 

Zemindar— 

Cannot alienate his zemindari, 98. 

Nor change it with perpetual an- 
nuity, 98. 

Estate and power to encumber and 
alienate, 98. 

Childless, may alienate by deed or 
will such portion of his estate as 
would not vest in his widow 
without his consent, 100. 

ZEMIND ARIES — 

Partition of, 260. 
Zemindart — 
Charge on, by manager or guardian, 
202. 
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